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PART I.

TABLES OF DECISIONS AND INTERPRETATIONS

January 1, 1978 through December 31, 1978






FLRA Number

76A-64

76A-88

76A-128

76A-142

76A-144

76A-145

76A-147

77A-13

Type

A/s

NEG

NEG

NEG

A/S

APPEALS DECISIONS BY DOCKET NUMBER

Case Title Page

General Services Administration, 695
Regional Office, Region 4, A/SLMR No. 575

American Federation of Government 208
Employees, Local 1739 and Veterans
Administration Hospital, Salem, Virginia

American Federation of Govermment 223
Employees, Local 1862 and Veterans

Administration Hospital, Altoona,

Pennsylvania

Overseas Education Association, Inc. 230
and Department of Defense, Office of
Dependents Schools

American Federation of Government 1002
Employees, Local 2327 and Social Security
Administration, Philadelphia District

(Quinn, Arbitrator)

Headquarters, XVIII Airborne Corps and 93
Fort Bragg and American Federation of

Government Employees, Local 1770, AFL-CIO

(Murphy, Arbitrator)

Department of State, Passport Office, 1054
Chicago Passport Agency, Chicago,

Illinois, A/SLMR No. 697, as supplemented

by A/SLMR Nos. 929 and 1108

New York Regional Office, Bureau of 1012
District Office Operations, Social Security
Administration, Department of Health,

Education, and Welfare and Local No. 3369,

New York-New Jersey Council of Social

Security Administration District Office

Locals, American Federation of Government

Employees, AFL-CIO (Robins, Arbitrator)



FLRA Number Type Case Title Page

77A-18%* NEG American Federation of Government 135
Employees, Local 1778 and McGuire Air
Force Base, New Jersey

77A-21%%* NEG American Federation of Government 135
Employees, Local 1778 and McGuire Air
Force Base, New Jersey

77A-28 NEG International Association of Machinists 253
and Aerospace Workers, Local Lodge 1859
and Marine Corps Air Station and Naval Air
Rework Facility, Cherry Point,
North Carolina

77A-29 ARB Federal Aviation Administration, 186
Department of Transportation and
Professional Air Traffic Controllers
Organization (Eigenbrod, Arbitrator)

77A-30 ARB Marine Corps Logistics Support Base 450,
Pacific, Barstow, California and American 627
Federation of Government Employees,
Local 1482, AFL-CIO (Lennard, Arbitrator)

77A-31 ARB American Federation of Government 1063
Employees, Local 1760 and Northeastern
Program Service Center (Wolff, Arbitrator)

77A-37 ARB Lyndon B. Johnson Space Center, National 457
Aeronautics and Space Administration and
American Federation of Government
Employees, AFL-CIO, Local 2284 (Britton,
Arbitrator)

77A=-4Q%%% A/S Internal Revenue Service, Ogden Service 310
Center, et al., A/SLMR No. 806; and
Departméﬁflgf the Treasury, Internal
Revenue Service, Brookhaven Service
Center, A/SLMR No. 859

* See 77A-21
*% See 77A-18
*%% See 77A-92 10




FLRA Number

17A-42

717A-47

77A-52

. 77A-58

77A-63

77A-65

77A-69

77A-73%

17A-75

Type

ARB

NEG

NEG

NEG

A/S

NEG

ARB

* See 77A-90

Case Title

Department of Housing and Urban
Development and American Federation of

Government Employees, Local 3409, AFL-CIO,

Greensboro, North Carolina (Jenkins,
Arbitrator)

Aerospace Guidance and Metrology Center,
Newark AFS, Ohio and American Federation
of Government Employees, Local 2221
(DiLeone, Arbitrator)

Federal Aviation Administration and
Professional Air Traffic Controllers
Organization (Sinclitico, Arbitrator)

National Treasury Employees Union and
Bureau of Alcohol, Tobacco and Firearms,
Department of the Treasury

American Federation of Government

Employees, National Council of Meat Graders

and U.S. Department of Agriculture, Food
Safety and Quality Service, Meat Grading
Branch

American Federation of Government
Employees, Local 2814, AFL-CIO and
Department of Transportation, Federal
Railroad Administration

U.S. Army Mortuary, Oakland Army Base,
Oakland, California, A/SLMR No. 857

National Federation of Federal
Employees, Local 1631 and Veterans
Administration Hospital, Amarillo, Texas

Ida Nicholson [Local 12, American
Federation of Government Employees,
AFL-CIO] and U.S. Department of Labor
(Seidenberg, Arbitrator)

11

Page

163

102

168

176

464

323

329

132

201



FLRA Number

17A-76

17A-77

77A-86

77A-88

77A-89

77A-90%*

77A-91

77A-92%*

77A-94

Type

NEG

A/S

NEG

A/S

NEG

NEG

NEG

NEG

* See 77A-73

*% See 77A-40

Case Title

American Federation of Government
Employees, Local 3488 and Federal
Deposit Insurance Corporation, New York
Region

Department of the Air Force, Grissom
Air Force Base, Peru, Indiana,
A/SLMR No. 852

American Federation of Government
Employees, Local 1749 and Laughlin
Air Force Base, Texas

Education Division, Department of
Health, Education, and Welfare,
Washington, D.C. A/SLMR No. 822

California Nurses' Association and
Veterans Administration Hospital,
Long Beach, California, et al.

National Federation of Federal
Employees, Local 1631 and Veterans
Administration Hospital, Amarillo, Texas

American Federation of Government
Employees, Local 3407 and Defense
Mapping Agency Hydrographic Center,
Suitland, Maryland

Internal Revenue Service, Ogden Service
Center, et al., A/SLMR No. 806; and
Department of the Treasury, Internal
Revenue Service, Brookhaven Service
Center, A/SLMR No. 859

National Federation of Federal Employees,
Local 122 and Veterans Administration,
Atlanta Regional Office, Atlanta, Georgia

12

Page

298

406

524

281

487

132

336

310

828




4
1

FLRA Number

77A-97

77A-98

77A-99

77A-100

77A-101

77A-102

77A-103

77A-104

77A-106

Type

ARB

ARB

A/S

ARB

ARB

ARB

ARB

NEG

Case Title

Internal Revenue Service, Jacksonville
District and National Treasury Employees
Union, Florida Joint Council (Smith,
Arbitrator)

U.S. Army Support Detachment, Fort
McArthur, California and American
Federation of Government Employees,
Local 2866, (Jones, Arbitrator)

Professional Air Traffic Controllers
Organization, MEBA, AFL-CIO, A/SLMR
No. 878

Federal Aviation Administration and
Professional Air Traffic Controllers
Organization (Ables, Arbitrator)

Federal Aviation Administration and
Prefessional Air Traffic Controllers
Organization (Sabella, Arbitrator)

American Federation of Government
Employees, Local No. 1945 and Anniston
Army Depot, Anniston, Alabama (Towers,
Arbitrator)

U.S. Department of Justice, Bureau of
Prisons, Kennedy Youth Center, Morgantown,
West Virginia and American Federation of
Government Employees, Council of Prison
Locals, Local #2441 (Shadden, Arbitrator)

Social Security Administration, Bureau
of Hearings and Appeals and American
Federation of Government Employees,
Local 3615 (Oldham, Arbitrator)

American Federation of Government
Employees, Local 2953, AFL-CIO and
Nebraska National Guard

13

Page

557

119

107

505

698

340

348

123

182



FLRA Number

77A-107

77A-108

77A-109

77A-110

77A-111

77A-112

77A-114

77A-115

77A-117

77A-118

Type

ARB

ARB

NEG

NEG

A/S

A/S

NEG

A/S

A/s

A/s

Case Title

AFGE [American Federation of Government
Employees, AFL-CIO], Local 1923 and
Social Security Administration
(Rothschild, Arbitrator)

Department of the Navy and American
Federation of Government Employees,
AFL-CIO (Larkin, Arbitrator)

National Labor ‘Relations Board Union,
Local 6 and National Labor Relations
Board, Region 6, Pittsburgh, Pennsylvania

American Federation of Government
Employees, Local 1485 and Department of
the Air Force, Norton Air Force Base,
California

Department of the Treasury, IRS, Chicago
District, Assistant Secretary Case
No. 50-15400(CA)

Internal Revenue Service, Washington, D.C.
and National Treasury Employees Union,
A/SLMR No. 831

American Federation of Government
Employees, AFL-CIO, Council 127 and
State of Ohio Air National Guard

Alabama National Guard, Montgomery,
Alabama, A/SLMR No. 895

Department of the Treasury, United States
Secret Service, Executive Protective
Service, Washington, D.C., Assistant
Secretary Case No. 22-07770(RO)

Department of the Navy, Military Sealift
Command, Assistant Secretary Case No.
22-7556 (AP)

14

Page

352

128

391

497

112

288

704

277

116

397



FLRA Number

77A-121

77A-122

77A-123

77A-124

77A-125

77A-126

77A-127

77A-129

77A-130

Type

ARB

A/S

NEG

NEG

NEG

ARB

NEG

Case Title

Ouachita National Forest, U.S. Department
of Agriculture and National Federation of
Federal Employees, Local No. 796 (Moore,
Arbitrator)

Internal Revenue Service, Office of the
Regional Commissioner, Southeast Region,
A/SLMR No. 870

American Federation of Government
Employees, AFL-CIO, Local 1592 and
Army-Air Force Exchange Service, Hill
Air Force Base, Utah

Federal Aviation Administration,
Department of Transportation and
Professional Air Trafffic Controllers
Organization (Eigenbrod, Arbitrator)

American Federation of Government

Employees, AFL-CIO, Local 2054 and
Veterans Administration Hospital,

Little Rock, Arkansas

American Federation of Govermment

Employees, AFL-CIO, Local 1219 and
Veterans Administration Hospital,

Sheridan, Wyoming

Naval Air Rework Facility, Marine Corps
Air Station, Cherry Point, North Carolina
and International Association of
Machinists and Aerospace Workers, Lodge
2297 (Cantor, Arbitrator)

Federal Aviation Administration,
Department of Transportation and
Professional Air Traffic Controllers
Organization (Eigenbrod, Arbitrator)

Overseas Education Association, Inc.
and Department of Defense, Office of
Dependents Schools

15

Page

733

367

612

631

540

845

578

639

584



FLRA Number

77A-131

77A-132

77A-133

77A-134

77A-135

77A-136

77A-138

77A-139

77A-140

Type

A/s

A/s

A/S

A/S

A/s

A/S

A/s

NEG

Case Title

National Archives and Records Service,
Washington, D.C., Assistant Secretary
Case No. 22-7746(CA)

Department of Treasury, Bureau of

Engraving and Printing, Washington, D.C.,

Assistant Secretary Case No. 22-7554(AP)

Department of Transportation, Federal
Aviation Administration, Midway Airway
Facility Sector, Chicago, Illinois,
Assistant Secretary Case Nos.
50-15422(R0) and 50-15424(RO)

U.S. Army Engineer District, Kansas City,

Missouri and National Federation of
Federal Employees, Local 29 (Moore,
Arbitrator)

Department of the Treasury, Internal
Revenue Service, Milwaukee District
Office, Milwaukee, Wisconsin, Assistant
Secretary Case No. 51-3911(CA)

Bureau of Field Operations, Office of
Program Operations, Social Security
Administration, Department of Health,
Education, and Welfare, Chicago Region
V-A, A/SLMR No. 876

Warner Robins Air Logistics Center,
Robins Air Force Base, Georgia,
A/SLMR No. 912

Pennsylvania Army and Air National Guard,

Philadelphia, Pennsylvania, Assistant
Secretary Case No. 20-06031(CA)

American Federation of Government
Employees Local 3632 and Corpus Christi
Army Depot

16

Page

371

682

376

192

359

294

414

363

1071




FLRA Number

717A-141

717A-142

17A-144

77A-145

17A-146

17A-147

77A-148

77A-149

78A-1

78A-2

Type

A/S

ARB

NEG

A/S

A/s

NEG

A/S

A/S

ARB

Case Title

Department of Defense, U.S. Navy, Norfolk
Naval Shipyard, A/SLMR No. 908

Commissioner of Social Security for the
Headquarters Bureaus and Offices of the
Baltimore Standard Metropolitan
Statistical Area (SMSA) and SSA Local
#1923 American Federation of Govermment
Employees (AFL-CIO) (Groner, Arbitrator)

National Labor Relations Board Union
(NLRBU) and NLRBU Local 19; and National
Labor Relations Board (NLRB) and NLRB
Region 19

National Treasury Employees Union,
Chapter 8, et al. (Internal Revenue
Service, Washington, D.C.), Assistant
Secretary Case No. 22-07780(CO)

Secretary of the Navy, Department of the
Navy, Pentagon, A/SLMR No. 924

Defense Contract Administration Service
Region, Atlanta, Georgia, A/SLMR No. 941

American Federation of Government
Employees, Local 1802 and Department of
Health, Education, and Welfare, Social
Security Administration, Denver District

Internal Revenue Service, Ogden Service
Center, A/SLMR No. 944

Department of the Air Force, 4392nd
Aerospace Support Group, Vandenberg
Air Force Base, California, A/SLMR
No. 935

American Federation of Government
Employees, Local No. 51 and Bureau of the

Mint, U.S. Assay Office (Eaton, Arbitrator)

17

Page

420,
1103

738

440

381

1228

Withdrawn

1113

91

425

510



FLRA Number

78A-3

78A-4

78A-5

78A-6

78A-7

78A-8

78A-9

78A-10

78A-11

Type

A/S

NEG

ARB

NEG

NEG

4A/S

A/S

NEG

Case Title

General Services Administration, Region 4,
A/SLMR No. 911

American Federation of Government
Employees, AFL-CIO, Local 15 and Internal
Revenue Service, North-Atlantic Regional
Appellate Office, New York

Veterans Administration Hospital,
Danville, Illinois and American
Federation of Govermment Employees,
Local Union No. 1963 (Daugherty,
Arbitrator)

American Federation of Government
Employees, AFL-CIO, Local 1617 and
Department of the Air Force, Kelly
Air Force Base, Texas

American Federation of Government
Employees, Local 2928 and General
Services Administration, National
Personnel Records Center

National Treasury Employees Union and
Bureau of Alcohol, Tobacco and Firearms,
Midwest Regional Office, Chicago,
Illinois

Department of the Treasury, U.S. Customs
Service, Region I, Boston, Massachusetts,
A/SLMR No. 949

General Services Administration,
Automated Data and Telecommunications
Service, Assistant Secretary Case

No. 22-08026(CA)

National Association of Government
Employees, Local R8-22 and Michigan
National Guard

18

Page

429

546

644

432

1235

552

385

437

501




FLRA Number

78A-12

78A-13

78A-14

78A-15

78A-16

78A-17

78A-18

78A-19

78A-20

Type

A/S

ARB

ARB

A/S

A/S

A/S

Case Title

Internal Revenue Service, Washington, D.C.,

A/SLMR No. 853

Department of the Navy, Norfolk Naval
Shipyard and Tidewater Virginia Federal
Employees Metal Trades Council, AFL-CIO
(O0ldham, Arbitrator)

Naval Air Station Oceana and Local 1835,
American Federation of Government
Employees, AFL-CIO (Maggiolo, Arbitrator)

Council of American Federation of
Government Employees and Department of
Health, Education, and Welfare, Social
Security Administration Field Operations
(Marshall, Arbitrator)

Department of the Interior, Bureau of
Reclamation, Grand Coulee Project Office,
Grand Coulee, Washington, Assistant
Secretary Case No. 71-4234(GA)

Defense Logistics Agency, Defense
Contract Administration Services Region,
Los Angeles, A/SLMR No. 958

Pennsylvania Army and Air National Guard,
A/SLMR No. 969

U.S. Department of Air Force,

Aeronautical Systems Division, Wright-
Patterson Air Force Base, Ohio,

Assistant Secretary Case Nos. 53-10078(GA),
53-10090(GA), 53-10114(GA), and
53-10115(GA)

Office of the Secretary, Headquarters,
Department of Health, Education, and
Welfare and Local 41, American Federation
of Government Employees, AFL-CIO
(Maggiolo, Arbitrator)

19

Page

445

403

852

479

896

198

515

518

911



FLRA Number

78A-21

78A-22

78A-23

78A-24

78A-25

78A-26

78A-27

78A-28

78A-30

Type

ARB

A/S

ARB

A/S

ARB

NEG

A/S

A/S

ARB

Case Title

Antillles Consolidated School System
and Antilles Consolidated Education
Association (Kanzer, Arbitrator)

Department of Transportation, Federal
Aviation Administration, O'Hare Airway
Facility Sector, Chicago, Illinois,
A/SLMR No. 927

American Federation of Government
Employees, AFL-CIO, Local 2366 and

U.S. Department of Justice, Immigration
and Naturalization Service (Britton,
Arbitrator)

National Archives and Records Service,
A/SLMR No. 965

Professional Air Traffic Controllers
Organization, MEBA, AFL-CIO and Federal
Aviation Administration, Department of
Transportation (Walt, Arbitrator)

Federal Aviation Science and
Technological Association, National
Association of Government Employees and
Federal Aviation Administration,
Department of Transportation

Non-Appropriated Fund Activity,
Headquarters, 24th Infantry Division,
Fort Stewart, Georgia, Assistant
Secretary Case No. 40-7841(RO)

Birmingham District, Internal Revenue
Service, Birmingham, Alabama, Assistant
Secretary Case No. 40-8090(CA)

U.S. Customs Service, Region VII, Office
of the Regional Commissioner and National
Treasury Employees Union and NTEU
Chapter 123 (Gentile, Arbitrator)

20

Page

1119

650

388

574

588

722

593

521

1128




FLRA Number

78A-31

78A-32

78A-33

78A-34

78A-35

78A-36

78A-37

78A-38

78A-39

78A-40

Type

A/S

NEG

NEG

A/S

NEG

A/sS

A/S

Case Title

Department of the Treasury, Internal
Revenue Service, Milwaukee District,
Milwaukee, Wisconsin, A/SLMR No. 974

U.S. Department of Justice, Bureau of
Prisons, Washington, D.C., Assistant
Secretary Case No. 22-08489(GA)

Association of Civilian Technicians and
Michigan National Guard

American Federation of Government
Employees, AFL-CIO, Local 2154 and
Department of the Army, Headquarters
Fort Sam Houston, Camp Stanley Storage
Facility, Texas

Department of the Air Force, Griffiss Air
Force Base, New York and Local 2612,
American Federation of Government
Employees (Jensen, Arbitrator)

Department of the Treasury, Internal
Revenue Service and IRS Chicago District,
Chicago, Illinois, A/SLMR No. 987

National Association of Government
Employees and Adjutants General of
North Carolina and Tennessee

General Services Administration, Region 5,
Public Buildings Service, Chicago,
Illinois, Assistant Secretary Case No.
50~15477(RO)

General Services Administration, Region 3,
Washington, D.C., A/SLMR No. 996

Internal Revenue Service, Chicago District
Office, A/SLMR No. 1004

21

Page

796

608

670

745

802

691

655

662

821

808



FLRA Number

78A-41

78A-43

78A-44

78A-45

78A-46

78A-47

78A-48

78A-49

78A-51

Type

A/S

ARB

A/S

A/S

NEG

A/s

Case Title

U.S. Army, Europe and Seventh Army and
Army and Air Force Exchange Service,
Europe, A/SLMR No. 1006

General Services Administration, Region 3
and American Federation of Government
Employees, Local 2151, AFL-CIO (Ables,
Arbitrator)

Local 2578, American Federation of
Government Employees, AFL-CIO and
National Archives and Records Service,
General Services Administration

Department of the Army, Fort Richardson,
Alaska and American Federation of
Government Employees, Local 1712
(Jackson, Arbitrator)

Veterans Administration Hospital,
Houston, Texas and American Federation
of Government Employees, Local No. 1633
(Marlatt, Arbitrator)

Department of the Navy, Office of
Civilian Personnel and National
Federation of Federal Employees,
A/SLMR No. 1012

General Services Administration, Public
Buildings Service, Louisville, Kentucky,
and Region IV, GSA, Assistant Secretary
Case No. 41-5685(CA)

American Federation of Government
Employees, Council of Prison Locals and
Department of Justice, Bureau of Prisons

Equal Employment Opportunity Commission,
Washington, D.C., Assistant Secretary
Case No. 22-07926(RO)

22

Page

751

1260

756

710

1136

1265

762

858

666




FLRA Number

78A-52

78A-53

78A-55

78A-56

78A-57

78A-58

78A-59

78A-60

78A-61

78A-62

Type

A/S

A/S

A/S

NEG

A/S

NEG

Case Title

Department of the Navy, Portsmouth Naval
Shipyard, A/SLMR No. 1033

Department of the Navy, Navy Commissary
Store Region, Norfolk, Virginia,
A/SLMR No. 1030

Social Security Administration, Bureau
of Hearings and Appeals, A/SLMR No. 1028

American Federation of Government
Employees, Local 1963 and Veterans
Administration Hospital, Danville,
Illinois

National Treasury Employees Union,
Chapter 19 and Department of the
Treasury, Internal Revenue Service,
Salt Lake City District

Internal Revenue Service, Atlanta
District Office, Atlanta, Georgia,
A/SLMR No. 1014

Veterans Administration, North Chicago
Veterans Hospital, North Chicago,
Illinois, A/SLMR No. 1024

Social Security Administration,
Schenectady District Office, Schenectady,
New York, Assistant Secretary Case

No. 35-4602(CA)

¥

Social Security Administration, Bureau
of Hearings and Appeals, A/SLMR No. 1040

American Federation of Government
Employees, National Council of Social
Security Payment Center Locals and Social
Security Administration, Bureau of
Retirement and Survivors Insurance

23

Page

484

604

597

766

Withdrawn

812

570

775

779

1031



FLRA Number

78A-63

78A-64

78A-65

78A-66

78A-67

78A-68

78A-69

78A-70

78A-71

78A-72

Type

A/S

NEG

NEG

A/S

ARB

A/S

A/S

A/s

A/s

Case Title

DHEW, Social Security Administration,
Bureau of Retirement and Survivors
Insurance, Assistant Secretary Case
No. 22-07882(GA)

National Association of Government
Employees, Local R7-60 and Illinois
National Guard

Service Employees' Intermational Union,
Local 556, AFL-CIO and Submarine Force,
U.S. Pacific Fleet and Naval Submarine
Base, Pearl Harbor, Hawaii

Department of the Treasury, Bureau of
Alcohol, Tobacco and Firearms, A/SLMR
No. 1045

Department of the Treasury, Bureau of
Alcohol, Tobacco and Firearms, A/SLMR
No. 1049

Internal Revenue Service, Brookhaven
Service Center and National Treasury
Employees Union (Morris, Arbitrator)

Federal Aviation Administration, Oakland
Airway Facilities Sector, Oakland,
California, A/SLMR No. 1010

Department of Health, Education, and
Welfare, Social Security Administration,
Bureau of Retirement and Survivor's
Insurance, A/SLMR No. 1022

U.S. Department of the Treasury, Internal
Revenue Service, New Orleanms District,
New Orleans, Louisiana, A/SLMR No. 1034

Social Security Administration, Bureau of
Hearings and Appeals, Washingtom, D.C.,
Assistant Secretary Case No. 22-08470(CA)

24

Page

622

715

1142

783

816

1036

787

863

900

868




FLRA Number

78A-73

78A-74

78A-75

78A-76

78A-77

78A-78

78A-79

78A-80

78A-81

Type

ARB

ARB

ARB

NEG

ARB

NEG

A/S

A/S

Case Title

Headquarters, Fort Sam Houston, Texas
and Local 2154, American Federation of
Government Employees (AFGE), AFL-CIO
(Britton, Arbitrator)

U.S. Marine Corps Logistics Support
Base, Atlantic, Albany, Georgia and
American Federation of Govermnment
Employees, Local 2317, AFL-CIO (Griffin,
Arbitrator)

Department of the Army [U.S. Army Missile
Materiel Readiness Command, Redstone
Arsenal, Alabama] and American Federation
of Government Employees, AFL-CIO, Local
1858 (Knight, Arbitrator)

National Treasury Employees Union,
Chapter 6 and Internal Revenue Service,
New Orleans District Office

National Treasury Employees Union,
Chapter 72 and Internal Revenue Service,
Austin Service Center

Internal Revenue Service, Atlanta
Service Center and National Treasury
Employees Union, Chapter 70 (Forsythe,
Arbitrator)

International Association of
Siderographers, AFL-CIO, Washington
Association and Department of the
Treasury, Bureau of Engraving and Printing

National Archives and Records Service,
Assistant Secretary Case No. 22-07748(CA)

Department of Defense, Department of the
Army, U.S. Army Armament Materiel

Readiness Command, Rock Island, Illinois,
Assistant Secretary Case No. 50-15485(GA)
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Page

893

1149

601

1281

Withdrawn

1043

1156

872

877



FLRA Number

78A-82

78A-83

78A-84

78A-85

78A-86

78A-87

78A-88

78A-89

78A-90

Type

NEG

NEG

A/S

A/S

A/S

NEG

A/S

A/S

Case Title

International Brotherhood of Electrical
Workers, Local 1245, AFL-CIO and
Department of the Interior, Bureau of
Reclamation, Mid-Pacific Region

American Federation of Government
Employees, Local 12 and Department
of Labor, Labor-Management Services
Administration

Department of the Army, United States
Army Health Services Command, Kenner
Army Hospital, DGSC Health Clinic,
Richmond, Virginia, A/SLMR No. 1058

Department of Transportation,
Transportation Systems Center, Cambridge,
Massachusetts, A/SLMR No. 1031

Department of Transportation, Federal
Aviation Administration, A/SLMR No. 1073

Marine Corps Air Station, Cherry Point,
North Carolina and Intermnational
Association of Machinists and Aerospace
Workers, AFL-CIO, Local Lodge No. 2296
(Carson, Arbitrator)

National Treasury Employees Union,
Chapter 101 and U.S. Customs Service,
Office of Regulations and Rulings

Lake Central Region, Bureau of Outdoor
Recreation, Department of the Interior,
Federal Building, Ann Arbor, Michigan,
A/SLMR No. 1032

Department of the Treasury, Bureau of

Alcohol, Tobacco and Firearms, Midwest
Region, Chicago, Illinois, A/SLMR No.

1070
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Page

1162

1164

916

882

937

1168

986

932

920




FLRA Number Type Case Title Page

78A-91 A/S Army and Air Force Exchange Service, 941
Sheppard Air Force Base, Texas, A/SLMR
No. 1063

78A-92 NEG National Association of Government 1270

Employees, Local R5-66 and Department
of the Navy, Navy Exchange, Millington,
Tennessee

78A-93 ARB Williams Air Force Base and American 944
Federation of Government Employees
(AFL-CIO), Local 1776 (Daughton,
Arbitrator)

78A-94 A/S General Services Administration, 886
National Personnel Records Center,
St. Louis, Missouri, Assistant
Secretary Case No. 62-5872(CA)

78A-95 ARB Department of Commerce, Patent and 950
Trademark Office and POPA (Daly,
Arbitrator)

78A-96 NEG National Federation of Federal 1281

Employees, Local 1514 and Department
of the Interior, Bureau of Indian
Affairs, Phoenix Indian High School,
Phoenix, Arizona

78A-97 A/S Social Security Administration, 991
Bureau of Hearings and Appeals,
Washington, D.C., Assistant Secretary
Case NO. 22-08671(CA)

78A-98 A/S General Services Administration, 955
National Archives and Records Service,
A/SLMR No.1075

78A-99 A/S Department of the Navy, Navy Accounting 924Hﬁﬂ
and Finance Center, Washington, D.C.,
Assistant Secretary Case No. 22-08545(CA)
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FLRA Number

78A-100

78A-101

78A-102

78A-103

78A-105

78A-106

78A-107

78A-108

78A-109

Type

NEG

ARB

A/S

A/S

NEG

A/S

A/s

Case Title

National Treasury Employees Union,
Chapter 49 and Internal Revenue
Service, Indianapolis District

Department of the Army, St. Louis
District, Corps of Engineers and
International Union of Operating
Engineers, Local 149B (Local 2)
(Bernstein, Arbitrator)

Bureau of Hearings and Appeals, Social
Security Administration, Washington, D.C.,
Assistant Secretary Case No. 22-08587(CA)

Birmingham District, Internal Revenue
Service, Birmingham, Alabama, Assistant
Secretary Case No. 40-8090(CA)

Department of Justice, U.S. Marshals
Service, Washington, D.C., and
International Council of USMS Locals,
AFGE, 78 FSIP 43

Department of the Air Force, 35th Combat
Support Group, George Air Force Base,
California, Assistant Secretary Case No.
72-7397(CA)

American Federation of Government
Employees, AFL-CIO, Local 2456 and
General Services Administration, Region 3

Veterans Administration, Veterans
Administration Data Processing Center
and American Federation of Goverrment
Employees, Local 1969 (Bognanno,
Arbitrator)

Division of Military and Naval Affairs,
State of New York, New York State
National Guard, Assistant Secretary Case
No. 30-7896(GA)
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Page

1273

1174

904

792

995

908

Withdrawn

1179

961




FLRA Number

78A-111

78A-112

78A-113

78A-114

78A-115

78A-116

78A-117

78A-118

78A-119

Type

A/S

A/S

ARB

A/S

v/C

A/S

NEG.

Case Title

Internal Revenue Service and
Brookhaven Service Center, A/SLMR
No. 1092

Department of the Navy, Naval Ordnance
Station, Louisville, Kentucky, Assistant
Secretary Case No. 41-5681(CA)

Oklahoma City Air Logistics Center,
Tinker Air Force Base, Oklahoma and
Local 916, American Federation of
Government Employees AFL-CIO (Gray,
Arbitrator)

U.S. ARRCOM and National Federation of
Federal Employees, Local 1437 (Malkin,
Arbitrator)

Social Security Administration,
Northeastern Program Service Center,
Flushing, New York, Assistant Secretary
Case No. 30-07822(CA)

Local 12, AFGE and U.S. Department of
Labor (Decision of the Vice Chairman
of the U.S. Civil Service Commission),
V/C CSC Case No. 79

Equal Employment Opportunity Commission,
A/SLMR No. 1096

Federal Aviation Administration, Eastern
Region and National Association of
Government Employees, Local R2-73
(Foster, Arbitrator)

American Federation of Government
Employees, AFL-CIO, Local 2116 and
U.S. Merchant Marine Academy, Kings
Point, New York
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Page

1185

964

1190

1197

719

1201

1206

968

1281



FLRA Number

78A-121

78A-124

78A-125

78A-126

78A-127

78A-129

78A-130

78A-131

78A-132

Type

ARB

A/S

A/S

A/S

A/S

ARB

A/S

A/S

Case Title

National Union of Compliance Officers
(Independent) and Labor-Management
Services Administration, U.S. Department
of Labor (Gamser, Arbitrator)

Social Security Administration, Bureau
of Hearings and Appeals, Arlington,
Virginia, Assistant Secretary Case No.
22-07902(CA)

U.S. Army Troop Support and Aviation
Materiel Readiness Command (TSARCOM),
St. Louis, Missouri, Assistant Secretary
Case No. 62-5837(CA)

Department of the Navy, Naval Air Rework
Facility, Naval Air Station, North Island,
San Diego, California, Assistant Secretary
Case No. 72-7390(CA)

Social Security Administration, Bureau
of Hearings and Appeals, Washington, D.C.,
Assistant Secretary Case No. 22-08856(CA)

The Council of AFGE Locals in the Board
and United States “Railroad Retirement
Board (Sembower, Arbitrator)

American Federation of Government
Employees, AFL-CIO, Local 3647 and
Department of Justice, Drug Enforcement
Administration, Chicago Regional Office

Pearl Harbor Naval Shipyard, Assistant
Secretary Case No. 73-1031(CA)

Marshall Spaée Flight Center, Marshall
Space Flight Center, Alabama, A/SLMR
No. 1060

30

Page

1212

1216

974

977

928

981

Withdrawn

1220

1049




FLRA Number

78A-133

78A~135

78A-142

78A-144

78A-146

78A-159

78A-163

78A-164

78A-168

Type

NEG

A/S

NEG

NEG

NEG

NEG

NEG

NEG

Case Title

National Treasury Employees Union and
NTEU Chapter 098 and Internal Revenue
Service and IRS, Memphis Service Center

Department of the Treasury, Internal
Revenue Service, Southwest Region,
Dallas, Texas, A/SLMR No. 1106

Georgia Association of Civilian
Technicians (ACT) and Adjutant General,
State of Georgia

National Treasury Employees Union
Chapters 137 and 146 and U.S. Customs
Service, Region IV

American Federation of Government
Employees, Local 331, AFL-CIO and
Veterans Administration Hospital,
Perry Point, Maryland

National Federation of Federal
Employees, Local 15 and U.S. Army
Armaments Materiel Readiness Command,
Rock Island, Illinois

American Federation of Government
Employees, AFL-CIO, Local 3407 and
Defense Mapping Agency Hydrographic
Center

National Treasury Employees Union,
Chapters 103 and 111 and U.S. Customs
Service, Region VII

National Treasury Employees Union and
NTEU Buffalo District Joint Council and
Internal Revenue Service, Buffalo
District
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Page

1281

1224

Withdrawn

1281

890

1281

1281

1281

1282



FLRA Number

78A-169

78A-170

78A-171

78A-178

78A-179

78A-180

78A-182

78A-186

Type

NEG

NEG

NEG

NEG

NEG

NEG

NEG

Case Title

National Treasury Employees Union and
NTEU Chapter 49 and Internal Revenue
Service, Manhattan District

National Treasury Employees Union and
NTEU Chapter 54 and Internal Revenue
Service, Providence District

National Treasury Employees Union and
NTEU Chapter 61 and Internal Revenue
Service, Albany District

American Federation of Government
Employees, AFL-CIO, National Council

of Social Security Payment Locals and
Department of Health, Education, and
Welfare, Social Security Administration,
Bureau of Retirement and Survivors
Insurance

American Federation of Government
Employees, AFL-CIO, International
Council of USMS Locals and Department
of Justice, U.S. Marshals Service

American Federation of Government
Employees, AFL-CIO, Local 1581 and
Department of Health, Education, and
Welfare, Social Security Administration,
Downtown District Office, Portland,
Oregon

National Treasury Employees Union and
Internal Revenue Service

National Treasury Employees Union and
Internal Revenue Service
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1282

1282
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APPEALS DECISIONS BY AGENCIES

Agency

Aerospace Guidance and Metrology
Center
Agriculture, Department of

-- Food Safety and Quality Service,
Meat Grading Branch

—- Ouachita National Forest,

U.S., Forest Service
Air Force, Department of

—- 35th Combat Support Group,
George Air Force Base,
California

-- 4392nd Aerospace Support Group,
Vandenberg Air Force Base,
California

~- Aeronautical Systems Division,
Wright Patterson Air Force Base,

Ohio

-—- Aerospace Guidance and Metrology
Center, Newark AFS, Ohio

—- Griffiss Air Force Base, New York

~— Grissom Air Force Base, Peru,
Indiana

—- Kelly Air Force Base, Texas
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FLRC Number

77A-47

77A-63

77A-121

78A-106

78A-1

78A-19

717A-47

78A-35

17A-77

78A-6

Page

102

464

733

908

425

518

102

802

406

432



Agency

Laughlin Air Force Base; Texas °

McGuire Air Force Base,
New Jersey

Norton Air Force Base,
California

Oklahoma City Air Logistics
Center, Tinker Air Force Base,
Oklahoma

Warner Robins Air Logistics
Center, Robins Air Force Base,

Georgia

—- Williams Air Force Base,
Arizona

Alabama National Guard

Albany District, Internal Revenue

Service

Anniston Army Depot, Anniston,
Alabama

Antilles Consolidated School
System

Army and Air Force Exchange
Service

—- Europe

-- Hill Air Force Base, Utah

-- Sheppard Air Force Base,
Texas

36

FLRC Number

77A-86

77A-18

77A-21

77A-110

78A-113

77A-138

78A-93

77A-115

78A-171

77A-102

78A-21

78A-41

77A-123

78A-91

Page

524

135

135

497

1190

414

944

277

1282

340

1119

751

612

941




Agency

Army Armament Materiel Readiness
Command, Rock Island, Illinois

Army, Department of

Anniston Army Depot, Anniston,

Alabama
Corpus Christi Army Depot
Fort Richardson, Alaska

Headquarters, XVIII Airborne
Corps and Fort Bragg

Headquarters, Fort Sam Houston,

Texas

—- Camp Stanley Storage Facility

Non-Appropriated Fund Activity,
Headquarters, 24th Infantry Division,

Fort Stewart, Georgia
Seventh Army

St. Louis District, Corps of
Engineers

U.S, Army Armament Materiel

Readiness Command, Rock Island,

Illinois

U.S. Army Engineer District,
Kansas City, Missouri

- U.S. Army, Europe

U.S. Army Health Services

Command, Kenner Army Hospital,

DGSC Health Clinic, Richmond,
Virginia

37

FLRC Number

78A-81
78A-159

77A-102
77A-140

78A-45

76A-145

78A-73

78A-34

78A-27

78A-41

78A-101

78A-81
78A-159

77A-134

78A-41

78A-84

Page

877
1281

340
1071

710

93

893

745

593

751

1174

877
1281

192

751

916



Agency

—— U.S. Army Missile Materiel
Readiness Command, Redstone
Arsenal, Alabama

— U.S. Army Mortuary, Oakland
Army Base, Oakland, California

-- U.S. Army Support Detachment,
Fort McArthur, California

—— U.S. Army Troop Support and
Aviation Materiel Readiness
Command (TSARCOM), St. Louis,
Missouri

-- U.S. ARRCOM

Army Engineer District, Kansas
City, Missouri

Army Health Services Command

Army Mortuary, Oakland, California

ARRCOM

Atlanta District Office, Internal
Revenue Service

Atlanta Service Center, Internal
Revenue Service

Atlanta Regional Office, Veterans
Administration

Automated Date and Telecommunications
Service, General Services Administration
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FLRC Number

78A-75

77A-69

77A-98

78A-125

78A-114

77A-134

78A-84

77A-69

78A-114

78A-58

78A-78

77A-94

78A-10

Page

601

329

119

974

1197

192

916

329

1197

812

1043

828

437



Agency FLRC Number Page

B

Birmingham District, Internal

Revenue Service 78A-28 521
78A-103 792

Brookhaven Service Center,

Internal Revenue Service 77A-40 310
77A-92 310
78A-68 1036
78A-111 1185

Buffalo District, Internal

Revenue Service 78A-168 1282

Bureau of Alcohol, Tobacco and

Firearms, Department of Treasury 77A-58 176
78A-66 783
78A-67 816

—- Midwest Region, Chicago,
Illinois 78A-8 552

78A-90 920

Bureau of District Office Operations,

Social Security Administration 77A-13 1012

Bureau of Engraving and Printing,

Department of Treasury 77A-132 682
78A-79 1156

Bureau of Field Operations, Social

Security Administration 77A-136 294
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Agency

Bureau of Hearings and Appeals,
Social Security Administration

Bureau of Indian Affairs, Phoenix
Indian High School, Phoenix, Arizona

Bureau of Outdoor Recreation,
Department of the Interior

Bureau of Prisons, Department of
Justice

-— Kennedy Youth Center
Bureau of Reclamation, Department
of the Interior

—- Grand Coulee Project Office

—= Mid-Pacific Region

Bureau of Retirement and Survivors
Insurance

Bureau of the Mint, U.S. Assay
Office, Department of Treasury

40

FLRC Number

77A-104
78A-55
78A-61
78A-72
78A-97
78A-102
78A-124
78A-127

78A-96

78A-89

78A-32
78A-49

77A-103

78A-16

78A-82

78A-62
78A-63
78A-70
78A-178

78A-2

Page

123
597
779
868
991
904
1216
928

1281

932

608
858

348

896

1162

1031
622
863

1282

510



Agency

Chicago District, Internal Revenue
Service

Commerce, Department of
-- Patent and Trademark Office
-- U.S, Merchant Marine Academy,

King's Point, New York

Commissioner of Social Security for
the Headquarters Bureaus and Offices
of the Baltimore Standard
Metropolitan Statistical Area

Corpus Christi Army Depot
Customs Service, Department of
Treasury
-—- Office of Regulations and Rulings
—— Region I
—— Region IV

—-- Region VII

Defense, Department of

—= Antilles Consolidated School
System

41

FLRC Number

77A-111

78A-36

78A-40

78A-95

78A-119

77A=142

77A-140

78A-88
78A-9
78A-144

78A-30
78A-164

78A-21

Page

112

691

808

950

1281

738

1071

986
385

1281

1128
1281

1119



Agency

—-- Defense Logistics Agency

—— Defense Contract Administration
Services Region, Los Angeles

-- Defense Mapping Agency
-- Hydrographic Center, Suitland,
Maryland
-- National Guard Bureau
—- Alabama National Guard
—— I1linois National Guard

—- Michigan National Guard

—— Nebraska National Guard

—- New York State National
Guard

—- North Carolina National
Guard

—— Ohio Air National Guard

—- Pennsylvania Army and Air
National Guard

—— Tennessee National Guard

—- Office of Dependents Schools

Defense Logistics Agency

-- Defense Contract Administration
Services Region, Los Angeles

42

FLRC Number

78A-17

77A-91
78A-163

77A-115
78A-64

78A-11
78A-33

77A-106

78A-109

78A-37
77A-114
77A-139
78A-18
78A-37

76A-142
77A-130

78A-17

Page

198

336
1281

277
715

501
670

182

961

655
704
363
515
655

230
584

198



Agency FLRC Number Page

Defense Mapping Agency
-- Hydrographic Center, Suitland,

Maryland 77A-91 336
78A-163 1281

Denver District, Social
Security Administration 77A-148 1113

DGSC Health Clinic, Richmond,
Virginia 78A-84 916

Eastern Region, Federal Aviation
Administration 78A-118 968

Education Division, Department of
Health, Education, and Welfare 77A-88 281

Equal Employment Opportunity

Commission 78A-51 666
78A-117 1206

Executive Protective Service, .

U.S. Secret Service 77A-117 116

F

Federal Aviation Administration,

Department of Transportation 77A-29 186
77A-52 168
77A-100 505
77A-101 698
77A-124 631
77A-129 639
78A-25 588
78A-26 722
78A-86 937
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Agency FLRC Number Page

—— Eastern Region 78A-118 968

—- Midway Airway Facility
Sector, Chicago, Illinois 77A-133 376

-- Oakland Airway Facilities Sector,
Oakland, California 78A-69 787

-- 0'Hare Airway Facility
Sector, Chicago, Illinois " 78A-22 650

-- St. Louis, Missouri, Air
Traffic Control Facility 77A-99 107

Federal Deposit Insurance Corporation,
New York Region 77A-76 298

Federal Railroad Administration,
Department of Transportation 77A-65 323

Food Safety and Quality Service,
Meat Grading Branch, Department

of Agriculture 77A-63 464
Fort Bragg, North Carolina 76A-145 93
Fort McArthur, California 77A-98 119
Fort Richardson, Alaska 78A-45 710
Fort Sam Houston, Texas 78A-34 745

78A-73 893
Fort Stewart, Georgia 78A-27 593
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Agency R FLRC Number Page

General Services Administration

—- Automated Data and Telecommunica-

tions Service 78A-10 437
-—- National Archives and Records
Service 77A-131 371
78A=-24 574
718A-44 756
78A-80 872
78A-98 955
-- National Personnel Records
Center 78A-7 1235
78A-94 886

~- Public Buildings Service

—- Chicago, Illinois 78A-38 662

—— Louisville, Kentucky 78A-48 762

—-= Region 3 78A-39 821
78A-43 1260

-— Region 4 76A-64 695
78A-3 429

78A-48 762

George Air Force Base, California 78A-106 908

Glenview Naval Air Station,
I1linois 77A-108 128

Grand Coulee Project Office,
Bureau of Reclamation, Department
of Interior 78A-16 896
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Agency FLRC Number Page
Griffiss Air Force Base, New York 78A-35 802

Grissom Air Force Base, Peru, Indiana 77A-77 406

Health, Education, and Welfare,
Department of

—- Education Division 77A-88 281
—— Office of the Secretary 78A-20 911
—-= Social Security Administration 77A-107 352

—= Bureau of District Office
Operations, New York
Regional Office 77A-13 1012

-— Bureau of Field Operations,
Office of Program Operations,

Chicago, Region V-A 77A-136 294
—- Bureau of Hearings and Appeals 77A-104 123
78A=55 597
78A-61 779
-- Arlington, Virginia 78A-124 1216
-- Washington, D.C. 78A=72 868
78A-97 991
78A-102 904
78A-127 928

~— Bureau of Retirement and
Survivors Insurance 78A-62 1031
78A-63 622
78A-70 863
78A-178 1282
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Agency FLRC Number Page

—- Commissioner of Social Security
for the Headquarters Bureaus and
Offices of the Baltimore Standard

Metropolitan Statistical Area 77A-142 738
-- Denver District 77A-148 1113
—- Field Operations 78A-15 479
—- Northeastern Program Service

Center 77A-31 1063

78A-115 719
-- Philladelphia District 76A-144 1002
—- Portland, Oregon Downtown

District Office 78A-180 1282
—-- Schenectady District Office,

Schenectady, New York 78A-60 775

Hill Air Force Base, Utah 77A-123 612

Housing and Urban Development,
Department of 77A=42 163

Hydrographic Center, Defense

Mapping Agency 77A-91 336
78A-163 1281

[
Illinois National Guard 78A-64 715

Immigration and Naturalization
Service 78A-23 388
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Agency

Indianapolis District, Internal
Revenue Service

Interior, Department of

Bureau of Indian Affairs

—— Phoenix Indian High School, -

Phoenix, Arizona
Bureau of Outdoor Recreation
-- Lake Central Region
Bureau of Reclamation
-- Grand Coulee Project
Office, Grand Coulee,

Washington

—— Mid-Pacific Region

Internal Revenue Service

Albany District
Atlanta District Office
Atlanta Service Center

Birmingham District

Brookhaven Service Center
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FPLRC Number

78A-100

78A-96

78A-89

78A-16

78A-82

77A-112
77A-145
78A-12

78A-182
78A-186

78A-171
78A-58
78A-78

78A-28
78A-103

77A-40
77A-92
78A-68
78A-111

Page

1273

1281

932

896

1162

288
381
445
1282
1283

1282
812
1043

521
792

310
310
1036
1185



Agency

-— Buffalo District

—— Chicago District

-~ Indianapolis District
-~ Jacksonville District
== Manhattan District

—— Memphis Service Center

—-— Milwaukee District
-- New Orleans District
== North Atlantic Regional

Appellate Office, New York

-- Ogden Service Center

—— Providence District

—-- Southeast Region, Office
of the Regional Commissioner

-— Southwest Region, Dallas,
Texas

Jacksonville District, Internal
Revenue Service

49

FLRC Number

78A-168
77A-111
78A-36
78A-40
78A-100
77A-97
78A-169
78A-133

77A-135
78A-31

78A-71
78A-76
78A~4
77A-40
77A-92
77A-149

78A-170

77A-122

78A-135

77A-97

Page

1282
112
691
808

1273
557

1282

1281

359
796

900
1281
546
310
310
91

1282

367

1224

557



Agency

Justice, Department of

—-= Bureau of Prisons

Kennedy Youth Center,
Morgantown, West Virginia

—- Immigration and Naturalization
Service

-- U.S, Marshals Service

Kelly Air Force Base, Texas

Kennedy
Prisons

Kenner Army Hospital, Army Health

Youth Center, Bureau of

Services Command

Labor, Department of

-- Labor-Management Services
Administration

Laughlin Air Force Base, Texas

Lyndon B. Johnson Space Center

50

FLRC Number

78A-32
78A-49

77A-103

78A-23

78A-105
78A-179

78A-6

77A-103

78A-84

77A-75
78A-116

78A-83
78A-121

77A-86

77A=37

Page

608

858

348

388

995
1282

432

348

916

201
1201

1164
1212

524

457



Agency FLRC Number Page

Manhattan District, Internal
Revenue Service 78A-169 1282
Marine Corps, Department of Navy
-- Air Station, Cherry Point,
North Carolina 77A-28 253
717A-127 578
78A=87; 1168
-- Logistics Support Base, Atlantic,
Albany, Georgia 78A=74 1149
-- Logistics Support Base, Pacific,
Barstow, California 77A-30 450, 627
Marshall Space Flight Center,
Alabama 78A-132 1049
Marshals Service, Department of
Justice 78A-105 995
78A-179 1282
McGuire Air Force Basé, New Jersey 77A-18 135
77A-21 135
Memphis Service Center, Internal
Revenue Service 78A-133- 1281
Merchant Marine Academy, Kings
Point, New York 78A-119 1281
Michigan National Guard 78A-11 501
78A-33 670
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Agency

Mid-Pacific Region, Bureau of
Reclamation

Midway Airway Facility Sector,
Chicago, Illinois

Military Sealift Command,
Department of the Navy

Milwaukee District Office,
Internal Revenue Service

National Aeronautics and Space
Administration

-- Lyndon B. Johnson Space Center
—- Marshall Space Flight Center,
Alabama

National Archives and Records Service,
General Services Administration

National Guard Bureau
—- Alabama National Guard

—= TIl1linois National Guard

52

FLRC Number

78A-82

77A-133

77A-118

77A-135
78A-31

77A-37

78A-132

77A-131
78A-24
78A-44
78A-80
78A-98

77A-115

78A-64

Page

1162

376

397

359
796

457

1049

371
574
756
872
955

277

715




Agency FLRC Number Page

—— Michigan National Guard 78A-11 501
78A-33 670
-— Nebraska National Guard 77A-106 182
—- New York State National
Guard 78A~109 961
—— North Carolina National
Guard 78A-37 655
—— Ohio Air National Guard 77A-114 704
-—- Pennsylvania Army and Air
National Guard 77A-139 363
78A-18 515
—— Tennessee National Guard 78A-37 655

National Labor Relations Board
-- Region 6 77A-109 391
-- Region 19 77A-144 440
National Personnel Records
Center, General Services

Administration 78A-7 1235
78A-94 886

Naval Air Rework Facility

== Cherry Point, North Carolina 77A-28 253
77A-127 578
—— San Diego, California 78A-126 977

Naval Air Station

~= Glenview, Illinois 77A-108 128
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Agency

—— Oceana, Virginia

Naval Ordnance Station,
Louisville, Kentucky

sy

Naval Submarine Base, Pearl
Harbor, Hawaii

Navy Accounting and Finance Center,
Washington, D.C.

Navy

Commissary Store Region,

Norfolk, Virginia

Navy, Department of

Military Sealift Command

- Naval Air Rework Facility

—- Cherry Point, North Carolina

-- San Diego, California
Naval Air Station

-- Glenview, Illinois

-—- Oceana, Virginia

Naval Ordnance Station,
Louisville, Kentucky

Naval Submarine Base, Pearl
Harbor, Hawaii
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FLRC Number

78A-14

78A-112

78A-65

78A-99

78A=53

77A-118

77A-28
77A-127

78A-126

77A-108

78A-14

78A-112

78A=-65

Page

852

964

1142

924

604

397

253
578

977

128

852

964

1142



Agency

—— Navy Accounting and Finance
Center, Washington, D.C.

—— Navy Commissary Store Region,

Norfolk, Virginia

-— Navy Exchange, Millington,
Tennessee

—— Norfolk Naval Shipyard

-- Office of Civilian Personnel
—- Pearl Harbor Naval Shipyard
—— Portsmouth Naval Shipyard

-- Secretary of the Navy

—— Submarine Force, U.S. Pacific

Fleet
== U.S. Marine Corps

—— Air Station, Cherry Point
North Carolina

-— Logistics Support Base,
Atlantic, Albany, Georgia

-- Logistics Support Base, Pacific,

Barstow, California

Navy Exchange, Millington,
Tennessee

Nebraska National Guard

55

FLRC Number

78A-99

78A~53

78A-92

77A-141
78A-13

78A-417
78A-131
78A=52

77A-146

78A-65

77A-28

77A-127
78A-87

78A-74

77A-30

78A-92

77A-106

Page

924

604

1270

420, 1103
403

1265
1220
484

1228

1142

253

578
1168

1149

450, 627

1270

182



Agency

New Orleans District, Internal
Revenue Service

New York State National Guard

Newark Air Force Station, Ohio

Norfolk Naval Shipyard

North Carolina National Guard

North-Atlantic Regional Appellate
Office, Internal Revenue Service

Northeastern Program Service
Center, Social Security
Administration

Norton Air Force Base, California

Oakland Airway Facilities Sector,
Oakland, California

Oakland Army Base, Oakland,
California
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FLRC Number

78A-71
78A-76

78A-109

77A~47

77A=-141
78A-13

78A-37

78A=4

77A-31
78A-115

77A-110

78A-69

77A-69

Page

900
1281

961

102

420, 1103
403

655

546

1063
719

497

787

329



Agency FLRC Number Page

Office of Civilian Personnel,
Department of the Navy 78A~47 1265

Office of Dependents Schools,
Department of Defense 76A~142 230

77A-130 584

Office of the Secretary, Headquarters,
Department of Health, Education, and
Welfare 78A-20 911

Ogden Service Center, Internal

Revenue Service 77A-40 310
77A-92 310
77A-149 91

O'Hare Airway Facility Sector,

Chicago, Illinois 78A-22 650
Ohio Air National Guard 77A-114 704
Oklahoma City Air Logistics Center 78A-113 1190

Ouachita National Forest,
Department of Agriculture 77A-121 733

P-Q

Passport Office, Department of
State, Chicago Passport Agency 76A-147 1054

Patent and Trademark Office,
Department of Commerce 78A-95 950

57



Agency FLRC Number Page

Pearl Harbor Naval Shipyard 78A-131 1220

Pennsylvania Army and Air National
Guard 77A-139 363
78A-18 515

Philadelphia District, Social
Security Administration 76A-144 1002

Phoenix Indian High School, 78A-96 1281

Department of the Interior

Portland Downtown District Office,
Social Security Administration 78A-180 1282

Portsmouth Naval Shipyard 78A-52 484

Providence District, Internal
Revenue Service 78A-170 1282

Public Buildings Service, General

Services Administration 78A-38 662
78A-48 762
R
Railroad Retirement Board 78A-129 981
Redstone Arsenal, Alabama 78A-75 601
Robins Air Force Base, Georgia 77A-138 414
S

St. Louis Air Traffic Control
Facility 77A-99 107
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Agency

St. Louis District Corps of Engineers

Schenectady District Office,
Social Security Administration

Secretary of the Navy

Sheppard Air Force Base, Texas

Social Security Administration

Bureau of District Office
Operations, New York
Regional Office

Bureau of Field Operatioms,
Office of Program Operations,
Chicago, Region V-A

Bureau of Hearings and Appeals

-- Arlington, Virginia

-— Washington, D.C.

Bureau of Retirement and
Survivors Insurance

Commissioner of Social Security
for the Headquarters Bureaus and
Offices of the Baltimore Standard

Metropolitan Statistical Area
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FLRC Number

78A-101

78A-60

77A-146

78A-91

77A-107

77A-13

77A-136

77A-104
78A-55
78A-61

78A-124

78A=72
78A-97
78A-102
78A-127

78A-62
78A-63
78A-70
78A-178

77A-142

Page

1174

775

1228

941

352

1012

294

123
597
779

1216

868
991
904
928

1031
622
863

1282

738



Agency

-— Denver District

-- Field Operations

—— Northeastern Program
Service Center

-- Philadelphia District

—- Portland, Oregon Downtown
District Office

—- Schenectady District Office,

Schenectady, New York

Southeast Region, Internal
Revenue Service

Southwest Region, Internal
Revenue Service

State, Department of

—— Passport Office, Chicago

Passport Agency

Tennessee National Guard

Transportation, Department of

T-U

—- Federal Aviation Administration

60

FLRC Number

77A-148
78A-15
77A-31
78A-115

76A-144

78A-180

78A-60

77A-122

78A-135

76A-147

78A-37

77A-29
77A-52
77A-100
77A-101
77A-124
77A-129
78A-25
78A-26
78A-86

Page

1113
479
1063
719

1002

1282

775

367

1224

1054

655

186
168
505
698
631
639
588
722
937



Agency

Eastern Region

Midway Airway Facility
Sector, Chicago, Illinois

Oakland Airway Facilities
Sector, Oakland, California

O'Hare Airway Facility
Sector, Chicago, Illinois

St. Louis, Missouri, Air Traffic
Control Facility

Federal Railroad Administration

Transportation Systems Center,
Cambridge, Massachusetts

Treasury, Department of

Bureau of Alcohol, Tobacco
and Firearms

—— Midwest Region, Chicago,

Illinois

Bureau of Engraving and Printing

Bureau of the Mint

—-— U.S. Assay Office

Internal Revenue Service

—- Albany District

—-— Atlanta District Office
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FLRC Number

78A-118

77A-133

78A-69

78A-22

77A-99

77A-65

78A-85

77A-58
78A-66
78A-67

78A-8
78A-90

77A-132
78A-79

78A-2

77A-112
77A-145
78A-12

78A-182
78A-186

78A-171

78A-58

Page

968

376

787

650

107

323

882

176
783
816

552
920

682
1156

510

288
381
445
1282
1283

1282

812



Agency

—— Atlanta Service Center

—- Birmingham District

—— Brookhaven Service Center

~— Buffalo District

—— Chicago District

—-— Indianapolis District
—- Jacksonville District
—- Manhattan District

—- Memphis Service Center

—— Milwaukee District
-~ New Orleans District
—- North Atlantic Regional

Appellate Office, New York

—— Ogden Service Center

~— Providence District

-- Southeast Region, Office
of the Regional Commissioner

—- Southwest Region, Dallas,
Texas

62

FLRC Number

78A-78

78A-28
78A-103

77A-40
77A-92
78A-68
78A-111
78A-168
77A-111
78A-36
78A-40
78A-100
77A-97
78A-169
78A-133

77A-135
78A-31

78A-71
78A-76
78A-4
77A-40
77A-92
77A-149

78A-170

77A-122

78A-135

Page

1043

521
792

310
310

1036
1185

1282
112
691
808

1273
557

1282

1281

359
796

900
1281
546
310
310
91

1282

367

1224




Agency FLRC Number Page

== U.S. Customs Service

—— Office of Regulations and

Rulings 78A-88 986
-- Region I 78A-9 385
-- Region IV 78A-144 1281
-- Region VII 78A-30 1128

78A-164 1281

-- U.S. Secret Service, Executive
Protective Service, Washington,
D.C. 77A-117 116

TSARCOM (U.S, Army Troop Support
and Aviation Materiel Readiness
Command ) 78A-125 974

Vandenberg Air Force Base,
California 78A-1 425
Veterans Administration

-- Atlanta Regional Office 77A-94 828

—— Veterans Administration Data
Processing Center 78A-108 1179

-- Veterans Administration Hospital

-- Altoona, Pennsylvania 76A-128 223
-- Amarillo, Texas 77A=73 132
77A-90 132
—— Danville, Illinois 78A-5 644
78A~56 766
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Agency FLRC Number Page

-~ Houston, Texas 78A~46 1136
— Little Rock, Arkansas 77A-125 540
—— Long Beach, California 77A-89 487
—-- North Chicago, Illinois 78A-59 570
-~— Perry Point, Maryland 78A-146 890
-~ Salem, Virginia 76A-88 208
—— Sheridan, Wyoming 77A-126 845
W-X-Y-Z

Williams Air Force Base,
Arizona 78A-93 944

Wright~Patterson Air Force
Base, Ohio 78A-19 518
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APPEALS DECISIONS BY LABOR ORGANIZATIONS

January 1, 1978 through December 31, 1978
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APPEALS DECISIONS BY LABOR ORGANIZATIONS

Labor Organization

A-B

American Federation of Government
Employees, AFL-CIO

Council 127

Council of AFGE Locals in the
[Railroad Retirement] Board

Council of American Federation
of Government Employees

Council of Prison Locals

International Council of
USMS Locals

Local 12

Local 15
Local 41
Local 51
Local 331
Local 375
Local 900
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FLRC Number

76A-64
77A-108
77A-146
78A-63
78A-89
78A-99
78A-115
78A-117

77A-114

78A-129

78A-15
78A-32
78A-49
78A-105
78A-179
77A-75
78A-83
78A-116
78A-4
78A-20
78A-2
78A-146
78A-129

78A-94

Page

695
128
1228
622
932
924
719
1206

704

981

479
608
858
995
1282
201
1164
1201
546
911
510
890
981

886



Labor Organization FLRC Number Page

-- Local 916 78A-113 1190
-- Local 987 77A-138 414
-- Local 1157 77A-69 329
-- Local 1219 77A-126 845
-- Local 1395 77A-136 294
-- Local 1482 77A-30 450, 627
-- Local 1485 77A-110 497
-- Local 13%1 78A-180 1282
-- Local 1#92 77A-123 612
-- Local lél7 78A-6 432
—- Local 1633 78A-46 1136
—- Local 1712 78A-45 710
-- Local 1739 76A-88 208
—— Local 1749 77A-86 524
—— Local 1760 77A-31 1063
—- Local 1770 76A-145 93
-- Local 1776 78A-93 944
—— Local 1778 77A-18 135

77A-21 135
—- Local 1802 77A-148 1113
-- Local 1835 78A-14 852
-- Local 1858 78A-75 601
-- Local 1862 76A-128 223
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Labor Organization

Local

Local

Local

Local

Local

Local

Local

Local

Local

Local

Local

Local

Local

Local

Local

Local

Local

Local

Local

1922

1923

1945

1963

1969
2047
2054
2107
2116

2151

2154

2221
2284
2317
2327
2348
2366
2441

2578
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FLRC Number

78A-27

77A-107
717A-142

77A-102

78A=5
78A-56

78A-108
78A-84
77A-125
78A~59
78A-119

78A-39
78A-43

78A-34
78A-73

77A-47
77A-37
78A-74
76A-144
78A-41
78A-23
77A-103
77A-131
78A-24
78A-44

78A-80
78A-98

Page

593

352
738

340

644
766

1179
916
540
570

1281

821
1260

745
893

102
457
1149
1002
751
388
348
371
574
756

872
955



Labor Organization

Local

Local

Local

Local

Local

Local

Local

TLocal

Local

Local

iLocal

Local

Local

Local

Local

National Council of Meat

2607

2612

2814

2866

2928

2953

3343

3369

3407

3409

3488

3615

3632

3671

3718

Graders

National Council of Social
Security Payment Center

Locals
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FLRC Number

77A-88
78A-35
77A-65
77A-98
78A-7
77A-106
78A-60
77A-13

77A-91
78A-163

77A-42
77A-76

77A-104
78A-55
78A-61
78A-72
78A-97
78A-102
78A-124
78A-127

77A-140
76A-147

78A-91

77A-63

78A-62
78A-70
78A-178

Page

281
802
323
119
1235
182
775
1012

336
1281

163
298

123
597
779
868
991
904
1216
928

1071
1054

941

464

1031
863
1282




Labor Organization

Antilles Consolidated
Education Association

Association of Civilian
Technicians

California Nurses' Association

Columbia Basin Trades Council

Federal Aviation Science and
Technology Association

International Association
of Machinists and Aerospace
Workers, AFL-CIO

-= Local Lodge 830

—- Local Lodge 1859

—- Local Lodge 2065

-- Local Lodge 2296

C-D-£

F-GH

[-J-K-L
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FLRC Number

78A-21

77A-139
78A-18
78A-33
78A-109

77A-89

78A-16

77A-133

78A-112
77A-28
78A-19

78A-87

Page

1119

363

515
670
961

487

896

376

964
253
518

1168



Labor Organization
—- Local Lodge 2297
International Association
of Siderographers, AFL-CIO

—- Washington Association

International Brotherhood of

Boilermakers, Iron Ship Builders,
Blacksmiths, Forgers and Helpers

—-- Local 204

International Brotherhood of
Electrical Workers, AFL-CIO

—— Local 1245

International Federation of
Professional and Technical
Engineers

—— Marshall Engineers and
Scientists Association,
Local 27

International Organization of
Masters, Mates and Pilots,
International Longshoremen's
Association, AFL-CIO

International Plate Printers,
Die-Stampers and Engravers
Union of North America,
AFL-CIO, CLC

—— Electrolytic Plate Makers
of Washington, Local 24
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FLRC Number

77A-127

78A-79

78A-131

78A-82

78A-132

77A-118

77A-132

Page

578

1156

1220

1162

1049

397

682



Labor Organization FLRC Number Page
International Union of
Operating Engineers

—- Local 149B (Local 2) 78A-101 1174

Metal Trades Council, AFL-CIO

—-- Federal Employees Metal
Trades Council, Portsmouth
Naval Shipyard 78A-52 484

-- Tidewater Virginia Federal
Employees Metal Trades
Council, AFL-CIO 77A-141 420, 1103
78A-13 403

National Alliance of Postal
and Federal Employees 78A-51 666

National Association of Air
Traffic Specialists 78A-86 937

National Association of Government

Employees 78A-37 655
-— Federal Aviation Science

and Technological Association 78A-26 722

-- Local R1-195 78A-85 882

-- Local R2-73 78A-118 968

—- Local R4-45 78A-53 604
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Labor Organization FLRC Number Page

—— Local R5-66 78A-92 1270
—- Local R7-60 78A-64 715
-- Local R8-22 78A-11 501

National Association of Government
Inspectors and Quality Assurance

Personnel 78A-126 977
National Education Association
—-— Overseas Education

Association, Inc. 76A-142 230
77A-130 584

National Federation of Federal

Employees 78A-10 437
78A-47 1265
78A-48 762
78A-106 908

-= GSA Region 5 Council
of NFFE Locals 78A-38 662
-= Local 15 78A-81 877
78A-159 1281
—- Local 29 77A-134 192
-— Local 122 77A-94 828
-- Local 405 78A-125 974
-~ Local 796 77A-121 733
-= Local 1001 78A-1 425
-~ Local 1434 77A-77 406
-- Local 1437 78A-114 1197
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Labor Organization FLRC Number Page

-- Local 1445 77A-115 277
-- Local 1514 78A-96 1281
-- Local 1631 77A-73 132

77A-90 132
+- Local 1766 78A-3 429

National Labor Relations
Board Union

-= Local 6 77A-109 391

-- Local 19 77A-144 440

National Treasury

Employees Union 77A-40 310
77A-58 176
77A-92 310
77A-111 112
77A-112 288
77A-122 367
77A-149 91
78A-8 552
78A-12 445
78A-28 521
78A-67 | 816
78A-68 1036
78A-71 900
78A-103 792
78A-182 1282
78A-186 1283
-- Buffalo District
Joint Council 78A-168 1282
~- Chapter 010 78A-36 691
-— Chapter 098 78A-133 1281
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Labor Organization

—— Chapter

—- Chapter
—— Chapter
—- Chapter
—-- Chapter

—— Chapter

—-- Chapter
-— Chapter
—— Chapter
—— Chapter
-— Chapter
-— Chapter
—- Chapter
—— Chapter
—— Chapter
—— Chapter
-— Chapter
—-- Chapter
-- Chapter
—- Chapter

-- Florida

National Union of Compliance

Officers

10

26

49

54

61

70

88

91

94

99

101

103

111

123

137

146

181

Joint Council
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FLRC Number
77A-135
78A-31
78A-76
77A-145
78A-40
78A-58

78A-100
78A-169

78A-170
78A-171
78A-78
78A-66
78A-135
78A-90
78A-111
78A-88
78A-164
78A-164
78A-30
78A-144
78A-144
78A-9

77A-97

78A-121

Page
359
796

1281
381
808
812

1273
1282

1282
1282
1043

783
1224

920
1185

986
1281
1281
1128
1281
1281

385

557

1212




Labor Organization FLRC Number Page

0
Overseas Education Association, Inc. 76A-142 230
77A-130 584
P-0-R
Patent Office Professional
Association 78A~95 950
Police Association of the
District of Columbia 77A-117 116
Professional Air Traffic
Controllers Organization,
AFL-CIO 77A-29 186
77A-52 168
77A-99 107
77A-100 505
77A-101 698
77A-124 631
77A-129 639
78A-25 588
Professional Airways Systems
Specialists 77A-133 376
78A-22 650
5y 78A-69 787
ST-U-V-H-X-Y-Z
Service Employees International
Union, AFL-CIO
-- Local 556 78A-65 1142
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APPEALS DECISIONS BY INDIVIDUALS

January 1, 1978 through December 31, 1978
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APPEALS DECISIONS BY INDIVIDUALS

Individuals

Marie Brogan

Ida Nicholson

Cleveland B.
Sparrow, Sr.

Paul Yampolsky

FLRC Number

78A-1

77A-75

78A-99

78A~-17

81

Page

425

201

924

198






INTERPRETATIONS AND POLICY STATEMENTS
BY DOCKET NUMBERS AND SUBJECTS

January 1, 1978 through December 31, 1978

83






FLRC Number

77P-3

77P=4

78P-1

78P-2

78P=-3

78P=4

78P=5

78P-6

INTERPRETATIONS AND POLICY STATEMENTS
BY
DOCKET NUMBERS AND SUBJECTS

Subject

Agency Head Obligation to Render Negotiability
Determination

Civil Service Commission Involvement in
Negotiability Questions

Agency Refusal to Comply with Obligations
Owed Exclusive Representative

Meaning of Section 24(1) of the Order

Procedures to Determine Propriety of
Excluding Positions from Units of
Exclusive Recognition

Request for Clarification of FLRC No. 78P-2

Request for Review of Federal Service
Impasses Panel Decision (Concerning
Wearing of Uniforms by National Guard
Technicians)

Expedited Procedures to Resolve Representational
Issues Resulting from Reorganizations

85

Page

1308

1303

1317

1314

1322

1326

1330

1336






PART II.

TEXTS OF DECISIONS AND INTERPRETATIONS

January 1, 1978 through December 31, 1978

87






APPEALS DECISIONS

January 1, 1978 through December 31, 1978

89






FLRC No. 77A-149

Internal Revenue Service, Ogden Service Center, A/SLMR No. 944. The decision

of the Assistant Secretary was dated November 23, 1977, and appeared (as
confirmed by administrative advice) to have been served on the parties by
mail on the same date. Therefore, under sections 2411.13(b) and 2411.45(a)
and (c) of the Council's rules of procedure, the agency's appeal was due in
the office of the Council no later than the close of business on December 28,
1977. However, the agency's appeal was not filed with the Council until
December 30, 1977, and no extension of time for such filing was requested by
the agency or granted by the Council.

Council action (January 10, 1978). Since the agency's appeal was untimely

filed, and apart from other considerations, the Council denied the petition
for review.
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UNITED STATES
FEDERAL LABOR RELATIONS COUNCIL

1900 E STREET, NW. ¢ WASHINGTON, D.C. 20415

January 10, 1978

Mr. Robert Breivis

Acting Assistant Director
(Labor-Management Relations)

Office of Personnel

Department of the Treasury

Washington, D.C. 20220

Re: Internal Revenue Service, Ogden Service Center,
A/SLMR No. 944, FLRC No. 77A-149

Dear Mr. Breivis:

This refers to your petition for review and request for a stay of the
Assistant Secretary's decision and order in the above-entitled case, which |
you filed with the Council on December 30, 1977. For the reasons indicated
below, it has been determined that your petition was untimely filed under
the Council's rules of procedure (copy enclosed) and cannot be accepted for
review.

The subject decision and order of the Assistant Secretary is dated
November 23, 1977, and appears (as confirmed by administrative advice) to
have been served on the parties by mail on the same date. Therefore, under
sections 2411.13(b) and 2411.45(a) and (c) of the Council's rules of pro-
cedure, your appeal was due in the office of the Council no later than the
close of business on December 28, 1977. However, as stated above, your
appeal was not filed with the Council until December 30, 1977, and no
extension of time for such filing was either requested by you or other
representative of the agency, or granted by the Council.

Accordingly, since your appeal was untimely filed, and apart from other
considerations, your petition for review is hereby denied. Likewise, your

request for a stay is also denied.

For the Council.

Sincerely,

Enclosure
cc: A/SLMR F. D'Orazio
Labor NTEU
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FLRC No. 76A-145

Headquarters, XVIII Airborne Corps and Fort Bragg and American Federation of
Government Employees, Local 1770, AFL-CIO (Murphy, Arbitrator). The
arbitrator concluded that the activity violated the parties' agreement by
subtracting from the total amount of individual dues deductions for a
particular payroll period a sum of money which had been erroneously deducted
from an employee's salary, thereby failing to pay the union the proper amount
of dues deductions for the period in question. Therefore, as his award, the
arbitrator directed the activity to pay the union the sum of money that had
been subtracted. The Council accepted the agency's petition for review

insofar as it related to the agency's exception which alleged that the award
violated applicable law (Report No. 122).

Council action (January 12, 1978). Because the case concerned issues within
the jurisdiction of the Comptroller General's Office, especially the applic-
ability of prior Comptroller General decisions to the facts of this case,
the Council requested from him a decision as to whether the arbitrator's
award violated applicable law. Based on the decision of the Comptroller
General, the Council held that the arbitrator's award violated applicable
law and appropriate regulation. Accordingly, pursuant to section 2411.37(b)
of its rules of procedure, the Council set aside the arbitrator's award.
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UNITED STATES
FEDERAL LABOR RELATIONS COUNCIL
WASHINGTON, D.C. 20415

Headquarters, XVIII Airborne Corps
and Fort Bragg

and FLRC No. 76A-145

American Federation of Government
Employees, Local 1770, AFL-CIO

DECISION ON APPEAL FROM ARBITRATION AWARD

Background of Case

According to the arbitrator's award, on January 11, 1972, an activity
employee in the bargaining unit executed an authorization for the with-
holding of his union dues and such withholding subsequently began. In
September 1972 the employee was promoted to a position outside the
bargaining unit. At that time the employee's dues checkoff should have
been terminated; however, due to an error, dues deductions continued
until the error was discovered in September of 1975. During that period
the employee was aware that the dues checkoff was being made and he made
no effort to revoke his checkoff authorization nor to resign from the
union. When the error was discovered, the employee and the union were
notified and,- acting on its own initiative, the activity computed the
amount of dues erroneously withheld, paid that amount to the employee,
and subtracted an equal amount from the dues deduction payment made to
the union for the payroll period October 5-18, 1975. The grievance
resulting in the instant arbitration arose as a consequence of this
action on the part of the activity.

The Arbitrator's Award

The issue before the arbitrator as stipulated by the parties was:

Did the Employer 'violate Section 4a and Section 7, Article XXXVI
of the negotiated agreement between Headquarters XVIII Airborne
Corps and Fort Bragg and AFGE Local 1770, dated 12 August 1974, by
remitting $170.15 to [the employee] and deducting that amount from
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funds which AFGE Local 1770 regularly receives for union dues
withheld via the negotiated Payroll Deduction of Union Dues system?
[Footnote added.]

1/

The arbitrator determined, based upon his reading of the negotiated agree-
ment, that the activity had violated the agreement by not paying to the
union the total amount of the individual dues deductions withheld during
the pay period in question, less only the service fee authorized in the
agreement for providing the withholding service. He further determined
that nothing in the agreement supported "any right of Employer self-help
in deducting the amount in question. The arbitrator therefore concluded
that "the Employer, in making the $170.15 subtraction in this case,
violated Article XXXVI, Section 7 of the collective agreement."

Accordingly, the arbitrator awarded as follows:
The award is that the Employer violated Article XXXVI, Section 7 of

the collective agreement and is therefore directed to pay to the
Union the amount of $170.15.

1/ ‘According to the arbitrator's award, the relevant portions of ﬂ
Article XXXVI (PAYROLL DEDUCTION OF UNION DUES) are as follows:

Section 3. The Union agrees to:

h. To take reasonable steps to include refunding of erroneously
obtained funds, to protect the Employer from any and all claims and
disputes by reason of its acting hereunder.

Section 4. The Employer agrees to:

a. Promptly notify the Union of the revocation of an allotment

for Union dues by an eligible employee.

(Note: to be accomplished by Finance & Accounting Office, Civilian
Pay Section).

Section 7. Within five (5) working days after each bi-weekly pay
period, the Finance and Accounting Office, Civilian Pay Section,
will furnish the Union a summary, in duplicate, which will identify
the Union, list each member of the Union who has authorized a
voluntary allotment, the amount of the fee of $.02 per employee per
pay period for providing the withholding service and the net amount
remitted to the Union. A single check covering the net amount due
the Union will be forwarded within five (5) working days after each
bi-weekly pay day. The check will be forwarded to a specific Union
Officer designated by name, in writing, by the Union.
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Agency's Appeal to the Council

The agency filed a petition for review of the arbitrator's award with
the Council. Under section 2411.32 of the Council's rules of procedure,
the Council accepted the petition for review insofar as it related to
the agency's exception which alleged that the award violates applicable
law and appropriate regulationhg

Opinion
Section 2411.37(a) of the Council's rules of procedure provides that:

(a) An award of an arbitrator shall be modified, set aside in
whole or in part, or remanded only on grounds that the award vio-
lates applicable law, appropriate regulation, or the order, or
other grounds similar to those applied by the courts in private
sector labor-management relations.

As previously noted, the Council accepted the agency's petition for
review insofar as it related to its exception which alleged that the
award violates applicable law. Because this case concerns issues within
the jurisdiction of the Comptroller General's Office, especially the
applicability of prior Comptroller General decisions to the facts of
this case, the Council requested from him a decision as to whether the
arbitrator's award violates applicable law. The Comptroller General's
decision in the matter, B-180095, December 8, 1977, is set forth below.

The Federal Labor Relations Council (FLRC) has requested our
decisjon as to whether an arbitration award violates applicable law.
The American Federation of Government Employees has also requested
that we decide this matter. The Federal Labor Relations Council has
captioned the case Headquarters, XVIII Airborne Corps and Fort Bragg
and American Federation of Government Employees, Local 1770, AFL-CIO
(Murphy, Arbitrator), FLRC No. 76A-145. The issue presented is
whether, where dues allotments had been erroneously paid to the
union, the agency was entitled to recover the same amount by setoff
from a later dues allotments payment to the union.

The facts in this case are not in dispute and may be summarized as
follows. Mr. Robert A. Johnson, a Fort Bragg employee and a dues-
paying member of Local 1770, was promoted out of the bargaining unit
to a supervisory position on September 10, 1972. At that time,
Mr. Johnson's agency should have terminated his union dues allotment
pursuant to 5 C.F.R. § 550.322(c) which provides that:

". . . an agency shall discontinue paying an allotment when the
allotter is . . . promoted within the agency outside the unit

2/ The agency requested and the Council granted, pursuant to section
?411.47(f) of the Council's rules of procedure, a stay of the award pend-
ing determination of the appeal.
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for which the labor organization has been accorded exclusive
recognition . . . ." (Emphasis added.)

The agency, however, due to an error by a payroll clerk in the
Finance Office, did not terminate Mr. Johnson's checkoff but
continued to deduct his union dues allotment from his pay and pay
it over to the union until September 1975, when the error was dis-
covered. The agency notified Mr. Johnson and Local 1770 of the
error and made the necessary adjustment by refunding the erroneous
deductions in the total amount of $170.15 to Mr. Johnson and
concurrently deducting an equal amount from the dues payment made
to Local 1770 for the payroll period of October 5-18, 1975. The
adjustment was made pursuant to para. 10-118a, Army Regulations
(AR) 37-105, that provides as follows:

"[a]djustment tou correct amounts erroneously withheld or where
through error withholdings have not been made from the salary
of a currently employed individual will be made on a subsequent
payroll on which the employee's name appears."

During the period that Mr. Johnson's dues checkoff were erroneously
made, he received Statements of Earnings and Leave indicating that
his checkoff was still in effect. Johnson made no effort to revoke
his checkoff authorization nor to resign from the union. He con-
tinued to receive the union newspaper and other publications, and
also had the use of a union member purchase discount card. Even
after the agency notified him of the error, Johnson did not request
a refund of the dues, either from the agency or from the union.

The union filed a grievance on November 7, 1975, alleging that
pursuant to section 7, Article XXXVI of the collective-bargaining
agreement between the agency and the union, the agency was not per-
mitted to deduct the $170.15 from the amount due the union for that
biweekly pay period. In this connection, section 7 provides as
follows:

"Section 7. Within five (5) working days after each bi-weekly
pay period, the Finance and Accounting Office, Civilian Pay
Section, will furnish the Union a summary. in duplicate, which
will identify the Union, list each member of the Union who has
authorized a voluntary allotment, the amount of the fee of $.02
per employee per pay period for providing the withholding
service and the net amount remitted to the Union. A Single
check covering the net amount due the Union will be forwarded
within five (5) working days after each bi-weekly pay day.

The check will be forwarded to a specific Union Officer desig-
nated by name, in writing, by the Union."

The grievance was submitted to arbitration and hearings were held

on October 1, 1976, at Fort Bragg, North Carolina. The agency
contended that termination of Mr. Johnson's dues checkoff was
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required at the time of his promotion out of the unit on Septem-—
ber 10, 1972, pursuant to 5 C.F.R. § 550.322(c) and that when the
allotment was erroneously continued and eventually discovered,
corrective action in the form of immediate pay adjustments were
mandated by para. 10-118, AR 37-105. The agency also contended
that our hpldings in Aberdeen Proving Ground (APG), B-180095,
October 1, 1974, and Reconsideration of APG, 54 Comp. Gen. 921
(1975) were directly applicable to this case. The APG decisions
held that immediate agency recoupment of previous erroneous dues
overpayments to the union was permitted, despite an agreement pro-
vision requiring that all dues deducted by the agency for each pay
period less a fixed collection charge were to be paid over to the
union. Finally, the agency contended that if the arbitrator ordered
it to pay the union the disputed $170.15, it would be unable to
comply with the award because no appropriation existed from which
such payment could be made pursuant to 31 U.S.C. § 628.

In deciding this grievance, the arbitrator assumed that he had no
power to interpret laws, regulations and administrative decisions
that impact on the provisions of the agreement. The arbitrator
stated that he could only interpret and apply the provisions of the
agreement, and that since the law and regulations were not a part
thereof, he had no authority to construe the law and regulations.
He added, that if the regulations were to be given legal precedence
over the contract, someone else would have to act to accomplish
that result.

The agreement, according to the arbitrator, in section 7 required
the agency to pay over the "net amount due" to the union for each
pay period, and did not authorize the agency to unilaterally initiate
a refund to an employee and then reimburse itself from the amount
due the union for the next payroll period. He concluded that the
agency in making the $170.15 deduction had violated the agreement
and he directed the agency to pay the amount of $170.15 to the union.

In so deciding, the arbitrator concluded that the APG decision is

distinguishable and not controlling in this case. "We disagree. We
believe that the issues in the two cases are very similar and that
our APG holding in B-180095, October 1, 1974, and 54 Comp. Gen. 921

(1975) are directly in point here and require that the arbitrator's
award be invalidated,

The APG decision involved an agency's unilateral action in deducting
$80.33 from its payment of dues to the union to recover a previous
overpayment of dues resulting from the agency's failure to terminate
an allotment when an employee had been promoted out of the bargain-
ing unit. Although there are differences between the collective-
bargaining agreements in the two cases, these differences are
immaterial because the subject matter is controlled by Civil Service
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Commission regulations and by Executive Order 11491, both of which
provide that a dues allotment terminates when an employee is trans-
ferred out of the bargaining unit.

Because the APG case is so similar to the Fort Bragg case before us,
we suspended action on the present case, and so notified’the
Federal Labor Relations Council by letter of September 27, 1977,
pending resolution of the union's suit in the Court of Claims on
the APG matter.

Oa October 19, 1977, the Court of Claims decided the APG case in
Lodge 2424, International Association of Machinists and Aerospace
Workers, AFL-CIO v. United States, Ct. Cl. No. 172-76. The court's
opinion first cites the Department of Defense directive, the
Executive order, and the Civil Service Commission regulation, all
of which require that the union dues allotment must be discontinued
when the employee is transferred out of the bargaining unit. The
opinion then quotes section 12(a) of Executive Order 11491 which
provides that each agreement between an agency and a union is
subject to existing or future laws and regulations of appropriate
authorities. The court then concluded as follows:

"Since the law, as provided in the regulations, required a
termination of the dues allotment upon Mr. Wright's transfer,
the payments made by the Government thereafter were both
erroneous and illegal."

As to the remaining issue of the legality of the Government's
self-help recovery of the erroneous overpayments, the Court of
Claims found that the means used were not only authorized by the
regulations but also sanctioned by the well-settled rule of law
allowing the Government to recover by setoff or otherwise sums
illegally or erroneously paid.

In addition the Court of Claims made it clear that Federal laws and
regulations are controlling in Federal sector arbitration by the
following rationale (slip opinion, pp. 9-10):

"In an effort to avoid the difficult obstacle presented by the
cited regulations, plaintiff maintains that judicial review of
an arbitrator's decision is a limited one and that the court
must enforce an arbitrator's award where the arbitrator does not
'exceed the scope of his authority.' 1In support of this posi-
tion, plaintiff cites a long line of cases, including United
Steelworkers of America v. U.S. Gypsum Co., 492 F.2d 713 (5th
Cir. 1974), reversing 339 F. Supp. 302 (N.D. Ala. 1971);
United Steelworkers of America v. Enterprise Wheel and Car
Corp., 363 U.S. 593 (1960); United Steelworkers of America v.
Warrior & Gulf Navigation Co., 363 U.S. 574 (1960); United
Steelworkers of America v. American Mfg. Co., 363 U.S. 564
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(1960). However, we reject plaintiff's argument because we
find that the authorities cited are inapposite to the facts of
this case. See Byrnes v. United States, Ct. Cl. No. 354-75,
order of February 4, 1977 at p. 2, 213 Ct. Cl. ___ (1977).

"In the first place, the cases cited by plaintiff all concern
labor arbitration awards made in the context of private labor
disputes. Those decisions focus on the Congressional intent,
as reflected in the Labor-Management Relations Act, 29 U.S.C.

§ 141, et seq., 61 Stat. 136, that industrial labor disputes be
settled by arbitration. However, the definition of 'employer’
in the Labor-Management Act specifically excludes the United
States, 29 U.S.C. §§ 142(3) and 152(2). Consequently, those
cases, which limit judicial review and accord finality to
decisions of arbitrators, including their construction of
provisions of collective bargaining agreements, have no appli-
cation to an arbitrator's decision made pursuant to a collective
bargaining agreement between the Government and a union.

"In the second place, we cannot agree with the plaintiff's
contention that the arbitrator 'did not exceed the scope of his
authority' in awarding the $80.33 to the union. On the contrary,
we find that he based his decision on a literal reading of one
section of the collective bargaining agreement and ignored laws
and regulations which were an integral part of that agreement
and binding upon him as equally as on the parties. Since the
decision was contrary to law, it cannot be upheld."

In the instant case the law and regulations governing employee dues
checkoff and adjustment of payroll accounts where erroneous deduc-
tions occur are the same as in the APG case. Pursuant to 5 C.F.R.
§ 550.322(c) an agency is required to discontinue paying the union
dues allotment of an employee when he is promoted within the agency
outside the unit for which the labor organization has been accorded
exclusive recognition. Because Mr. Johnson was promoted outside
the bargaining unit, the agency was absolutely required to terminate
paying his allotment on September 10, 1972. However, because of an
administrative error, the allotment was continued until September
1975 and Mr. Johnson's aggregate compensation for the period, to
which he was legally entitled, was reduced by $170.15. Upon
discovering that union dues had been erroneously withheld from

Mr. Johnson's pay, his agency complied with the mandatory provi-
sions of para. 10-118, AR 37-105, governing adjustments for union
dues deductions, That paragraph requires that the agency make an
adjustment on a subsequent payroll to correct amounts erroneously
withheld. Then, having reimbursed the employee for funds errone-
ously withheld, it was necessary for the agency to made an adjustment
in the union's account to correct the past overpayments. This it
did by a one-time recoupment which was recognized as an appropriate
measure to adjust such accounts in our Aberdeen Proving Ground
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decisions B-180095, October 1, 1974, and 54 Comp. Gen. 921 (1975).
As noted above, those decisions have recently been upheld in
Lodge 2424, International Association of Machinists and Aerospace
Workers, AFL-CIO v. United States, Ct. Cl. No. 172-76, supra.

Accordingly, we conclude that the arbitrator's award is inconsist-
ent with the applicable regulations and, therefore, may not be
implemented.

Based on the foregoing decision of the Comptroller General it is clear
that the arbitrator's award in this case violates applicable law and
appropriate regulations and, therefore, must be set aside.

Conclusion

For the foregoing reasons, and pursuant to section 2411.37(b) of the
Council's rules of procedure, we set aside the arbitrator's award.

By the Council.

Issued: January 12, 1978
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FLRC No. 77A-47

Aerospace Guidance and Metrology Center, Newark AFS, Ohio and American
Federation of Government Employees, Local 2221 (DiLeone, Arbitrator). This
appeal arose from the arbitrator's award which directed that the grievant

be assigned to a particular position for which she had applied but not

been selected. The Council accepted the agency's petition for review insofar

as it related to the agency's exception which alleged that the award violated
appropriate regulation, namelv the Federal Personnel Manual (Report No. 133).

Council action (January 13, 1978). Based upon Civil Service Commission
interpretations of applicable Commission regulations previously received

and applied in like arbitration cases, the Council held that the arbitrator's
award in this case was violative of the Federal Personnel Manual. Accordingly,
pursuant to section 2411.37(b) of its rules of procedure, the Council =et
aside the arbitrator's award.

102




UNITED STATES
FEDERAL LABOR RELATIONS COUNCIL
WASHINGTON, D.C. 20415

Aerospace Guidance and Metrology
Center, Newark AFS, Ohio

and FLRC No. 77A-47

American Federation of Government
Employees, Local 2221

DECISION ON APPEAL FROM ARBITRATION AWARD

Background of Case

This appeal arose from the arbitrator's award which directed that the
grievant be assigned to a particular GS-5 position for which she had
applied but not been selected.

Based upon the findings of the arbitrator and the record before the Council,
it appears that the Aerospace Guidance and Metrology Center (the activity)
sought to fill a vacancy for the position of GS-5 Equal Opportunity Special-
ist. A number of activity employees, including the grievant, applied for
the position. Following personal interviews with all the applicants, the
activity's staffing development office determined that the grievant was

the only activity employee eligible to be considered for the vacant posi-
tion. Thereafter, a determination was made to expand the area of
consideration to encompass all Air Force personnel. Following issuance

of a second announcement of the vacancy for the GS-5 position, a new
"profile" was established which included the grievant and four other appli-
cants from other Air Force locations. These four new applicants were
interviewed by telephone and one of those interviewed in this manner was
selected to fill the vacancy. The grievant challenged her nonselection by
filing a grievance alleging a violation of Article 29, Section A of the
parties' negotiated agreement which provides that "Full consideration will
be given to AGMC employees in filling vacant positions consistent with

Air Force policy." The matter was ultimately submitted to arbitration.

The Arbitrator's Award

The arbitrator determined that the activity violated Article 29, Section A
of the parties' agreement when it did not select the grievant for the
vacant GS-5 position. In arriving at this conclusion the arbitrator found
that, although in the circumstances of this case the activity could pro-
perly expand its area of consideration, it was required to evaluate the
applicants from the second profile '"by the same means as those used to
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evaluate the grievant." Noting particularly that "the selection was made
from the second profile by a mere long distance telephone call,'" the
arbitrator found, in essence, that no meaningful comparison between the
grievant and the other applicants could be made in view of the disparity
of the means used to evaluate the applicants. According to the arbitrator,
the activity failed to present persuasive evidence that the successful
applicant possessed qualifications that were not possessed by the grievant.
Consequently, he concluded that "[f]rom the evidence . . . the grievant
should have been selected among those who applied." To remedy the contract
violation, the arbitrator directed that the grievant be assigned to the
GS-5 Equal Opportunity Specialist positionpl

Agency's Appeal to the Council

The agency filed a petition for review of the arbitrator's award with the
Council. Under section 2411.32 of the Council's rules of procedure, the
Council accepted the petition for review insofar as it related to the
agency's exception which alleged that the award violates appropriate regu-
lation, namely the Federal Personnel Manual.2/ The union filed a brief.

Opinion
Section 2411.37(a) of the Council's rules of procedure provides that:

(a) An award of an arbitrator shall be modified, set aside in whole
or in part, or remanded only on grounds that the award violates
applicable law, appropriate regulation, or the order, or other grounds
similar to those applied by the courts in private sector labor-
management relations. '

As previously stated, the Council accepted the agency's petition for
review insofar as it related to the agency's exception which alleged that
the award violates appropriate regulation, namely the Federal Personnel
Manual.

With respect to the issue presented by acceptance of the agency's exception
alleging that the award violates the Federal Personnel Manual, the Council
has- previously received and applied Civil Service Commission interpreta-

tions of applicable Commission regulations pertaining to arbitration awards

1/ 1t appears that the grievant was considered for the GS-5 position
under competitive procedures because the position was one with known pro-
motion potential and, as the grievant was already a GS-5 at the time she
applied for the position, backpay was not involved in the matter and the
arbitrator did not award the grievant backpay.

2/ Pursuant to section 2411.47(f) of the Council's rules of procedure,
the Council granted the agency's request for a stay of the award pending
determination of the appeal.
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which, as here, direct an agency to select a particular individual for
a particular gosition. The Civil Service Commission has advised the
Council that:3/

FPM Chapter 335, Subchapter 2 (Requirement 6)ﬁ/ sets forth the
management right to select or nonselect. This management right can
only be abridged if a direct causal connection between the agency's
violation(s) and the failure to select a specific employee or from
a specific group of employees is established. It must be determined
by competent authority that but for the violation(s) that occurred,
the employee in question would definitely (and in accordance with

law, regulation, and/or negotiated agreement) have been selected. :
[Footnote added.]

In the present case there is no finding that the requisite direct causal
relationship exists between the agency's violation of the negotiated
agreement and the grievant's failure to be selected, a finding essential
to sustaining as consistent with the Federal Personnel Manual an award
directing that an individual be selected for a particular position.é
Accordingly, we conclude that the arbitrator's award which directs that

3/ Tooele Army Depot, Tooele, Utah and American Federation of Government
Employees, AFL-CIO, Local 2185 (Linn, Arbitrator), FLRC No. 75A-104

(July 7, 1976), Report No. 108 at 3-4 of the Council's decision. See also
Veterans Administration Center, Temple, Texas and American Federation of
Government Employees, Local 2109 (Jenkins, Arbitrator), FLRC No. 74A-61
(Feb. 13, 1976), Report No. 99; Francis E. Warren Air Force Base,
Cheyenne, Wyoming and American Federation of Government Employees, Local
2354 (Rentfro, Arbitrator), FLRC No. 75A-127 (Sept. 30, 1976)., Report

No. 114.

4/ Requirement 6. Each plan shall provide for management's right to
select or nonselect. Each plan shall include a procedure for referring
to the selecting official a reasonable number of the best qualified
candidates identified by the competitive evaluation method of the plan
(referral of fewer than three or more than five names for a vacancy may
only be done in accordance with criteria specified in the plan).

5/ While the arbitrator in the present case found that the activity
violated the provision of the negotiated agreement entitling activity
employees to 'full consideration'" in the filling of vacant positions, he
did not find that but for the grievant's failure to receive '"full con-
sideration," she would have definitely been selected for the position.
That is, the arbitrator did not find that had the grievant been given the
"full consideration" required by the negotiated agreement she definitely
would have received the position. The arbitrator's finding that '"the
grievant should have been selected" is not, in the circumstances of this
case, tantamount to the requisite but for determination required by the
Commission to abridge management's right to select or nonselect set forth
in the Federal Personnel Manual.
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the grievant be assigned to the position of GS-5 Equal Opportunity Special-
ist is violative of the Federal Personnel Manual and cannot be sustained.

Conclusion

For the foregoing reasons, and pursuant to section 2411.37(b) of the
Council's rules of procedure, we hereby set aside the arbitrator's award.

By the Council.

Executi Director

Issued: January 13, 1978
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FLRC No. 77A-99

Professional Air Traffic Controllers Organization, MEBA, AFL-CIO, A/SLMR
No. 878. The Assistant Secretary, in agreement with the Administrative Law
Judge, found that the union violated section 19(b) (1) and (3) of the Order
by the conduct of its agents in coercing, or attempting to coerce, the
individual complainant (who was a member of the union) for the purpose of
hindering or impeding his work performance, productivity, or the discharge
of his duties owed as an employee of the United States; and further vio-
lated section 19(b) (1) by interfering with the employee's section 1(a) right
to refrain from assisting a labor organization. The union appealed to the

Council, alleging that the decision of the Assistant Secretary was arbitrary
and capricious and raised major policy issues.

Council action (January 13, 1978). The Council held that the union's
petition for review did not meet the requirements of section 2411.12 of the
Council's rules of procedure; that is, the decision of the Assistant Secre-
tary did not appear arbitrary and capricious or present any major policy
issues. Accordingly, the Council denied the union's petition for review.
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UNITED STATES
FEDERAL LABOR RELATIONS COUNCIL

1900 E STREET, NW. ¢« WASHINGTON, D.C. 20415

January 13, 1978

Mr. William B. Peer

Barr and Peer
Suite 1002, 1101 17th Street, NW.

Washington, D.C. 20036

Re: Professional Air Traffic Controllers
Organization, MEBA, AFL-CIO, A/SLMR
No. 878, FLRC No. 77A-99

Dear Mr. Peer:

The Council has carefully considered your petition for review of the
Assistant Secretary's decision in the above-entitled case.

In this case, as found by the Assistant Secretary, the Professional Air
Traffic Controllers Organization, MEBA, AFL-CIO (PATCO) was the exclusive
representative of certain employees at the St. Louis, Missouri, Air
Traffic Control Facility (the activity). An employee at the activity
(who was a member of PATCO) filed an unfair labor practice complaint
alleging, in substance, that PATCO violated section 19(b) (1) and (3) of
the Order by certain coercive acts taken by its agents against him while
he was engaged in his air traffic control duties and was exercising his
rights assured by section 1(a) of the Order. More specifically, the
complajnt alleged that agents of PATCO failed to cooperate with him in
carrying out his air traffic control duties and took specific action
which impeded his work performance, and that he was improperly threatened
by PATCO's Facility Representative.

The pertinent facts of this case, as found by the Assistant Secretary,
are as follows: the complainant employee disagreed with PATCO's Facility
Representative (who was also President of the PATCO local representing
the facility employees) over certain methods advocated by the Facility Re-
presentative to carry out PATCO's goals. The Facility Representative, and
other employees identified as among the leadership of the PATCO local,
attempted, through various acts, to '"persuade" the employee to agree with
their approach to labpor-management relations. Although this "persuasion"
included such conduct as merely "shunning" the employee, a pattern of
refusing to cooperate with the employee while he was carrying out his air
traffic control duties also developed. This lack of cooperation generally
was limited to not responding immediately when the employee requested
assistance in carrying out his air traffic control responsibilities.
However, on one occasion, another controller at the facility, identified
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as a PATCO crew or team representative, made an apparent deliberate attempt
to cause a "systems error’ by the employee. During a confrontation over
this incident a few days later between the employee and PATCO's Facility
Representative, the latter accused the employee of being a dangerous con-
troller, and alluding to the fact that the employee had used PATCO's
Facility Representative and other controllers to check out at the activity,
threatened him to the effect that he (the employee) would get his in the
end. Subsequently, PATCO's Facility Representative intimated to a super-
visor that the employee had caused a "systems error" and stated that it
had been a bad operation. During the same period, PATCO's leadership
protested working with the employee to the same supervisor. Finally,
following this discussion, a Regional Vice President of PATCO charged that
the supervisor was covering up a '"systems error' involving the employee.

The Assistant Secretary, in agreement with the Administrative Law Judge
(ALJ) found, in pertinent part, that PATCO violated section 19(b) (1) and
(3) of the Order by the foregoing conduct of its agents.l/ Thus, he found
that "[t]he evidence clearly establishe[d] that . . . the [employee] was
a member of [PATCO], and that [PATCO] coerced, or attempted to coerce,
[him] for the purpose of hindering or impeding his work performance,
productivity, or the discharge of his duties owed as an employee of the
United States.'" [Footnotes omitted.]2/ The Assistant Secrétary further
held that PATCO's conduct violated section 19(b) (1) of the Order by
interfering with the employee's section 1(a) right to refrain from
assisting a labor organization.

In your petition for review on behalf of PATCO, you allege that the decision
of the Assistant Secretary is arbitrary and capricious in that he rejected,
without analysis, PATCO's contentions that the ALJ made conflicting rulings
on what was being tried and allowed matters outside the scope of the
complaint to be litigated, thereby denying PATCO due process and a fair
hearing. You also allege that the Assistant Secretary's decision raises
major policy issues as to (1) "whether the conduct of [PATCO] is covered

by § 19(b) (1)," contending that only acts or threats of physical violence
are prohibited, rather than the type of conduct alleged in the instant case;

1/ However, the Assistant Secretary rejected the ALJ's finding that the
PATCO local also violated the Order. 1In this regard, the Assistant Secretary
stated that "procedural due process precludes construing a complaint so
broadly as to include as party respondents components of national labor
organizations not named in the complaint.'" The Assistant Secretary also
rejected the ALJ's finding of a violation of the Order based upon matters

not alleged in the complaint.

2/ 1In this regard, the Assistant Secretary rejected PATCO's contention
that section 19(b)(3) is applicable only to situations involving internal
union discipline, finding instead that it also "was intended to protect
union members from any act by a labor organization which in any way
interferes with the performance of their duties as employees."
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(2) "whether § 19(b) (3) prohibits the conduct complained of against
[PATCO]," contending that the provision refers not to the rights of an
employee but to the rights of a union member which are protected from
infringement, e.g., to be a member of a union, hold office and vote; and
(3) "whether PATCO is guilty for the unheard of and unauthorized acts of
others," contending that PATCO was not culpable for the acts of others
which were attributed to it.

In the Council's opinion, your petition for review does not meet the
requirements of sectign 2411.12 of the Council's rules. That is, the
decision of the Assistant Secretary does not appear arbitrary and capri-
cious or present any major policy issues.

With respect to your allegation that the decision of the Assistant Secretary
is arbitrary and capricious, it does not appear that the Assistant Secretary
acted without reasonable justification in reaching his decision. In this
regard, we note the Assistant Secretary's finding, based upon his examina-
tion of the record, that the ALJ's rulings in question were not contra-
dictory or prejudicial to PATCO, and further note (supra n. 1) the
Assistant Secretary's rejection of the ALJ's finding of a violation based
upon matters not set forth in the complaint. As to your contentions
relating to the Assistant Secretary's application of section 19(b) (1) and
(3) of the Order herein, no major policy issue is presented warranting
Council review. Thus, your appeal fails to demonstrate that the Assistant
Secretary's application of section 19(b) (1) and (3), in the facts and
circumstances of this case, is in any manner inconsistent with the purposes
and policies of the Order.

As to the conduct prohibited by section 19(b) (1), your appeal fails to
provide any basis to support your assertion that it prohibits only threats
or acts of physical violence and intimidation, rather than the conduct
involved herein, noting particularly that section 19(b) (1) provides that

a labor organization shall not "interfere with . . . an employee in the
exercise of his rights assured by this Order." As to the rights protected
by section 19(b)(3), your appeal likewise fails to provide any basis to
support your assertion that it refers only to the rights of a union member
qua union member, noting particularly, as did the Assistant Secretary,

that section 19(b) (3) 'was intended to protect union members from any

act by a labor organization which in any way interferes with the performance
of their duties as employees." Finally, with respect to your contention
that PATCO should not be held responsible for "the unheard of and unauthorized
acts of others," such assertion essentially constitutes mere disagreement
with the Assistant Secretary's finding that PATCO violated the Order by
certain specific acts and "conduet of its agents with respect to the
[employee]," and thus Presents no basis for Council review.

Since the Assistant Secretary's decision does not appear arbitrary and
capricious and does not present a major policy issue, your appeal fails
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to meet the requirements for review as provided under section 2411.12

of the Council's rules of procedure. Accordingly, review of your appeal
is hereby denied.

By the Council.

Sincerely,
(7 ; s
// ) /hﬂ7ﬁé«/
Henry B. zier III
Executive Dilrector
cc: A/SLMR
Labor
C. Oldham

Attornev for Complainant
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FLRC No. 77A-111

Department of Treasury, IRS, Chicago District, Assistant Secretary Case
No. 50-15400(CA). The Assistant Secretary, in agreement with the Regional
Administrator (RA), found that section 19(d) of the Order barred further
proceedings on the 19(a) (1) and (2) complaint filed by the union (Nationa]
Treasury Employees Union). The union appealed to the Council, alléging that
the Assistant Secretary's decision presented a major policy issue,

Council action (January 17, 1978). The Council held that the union's
petition for review did not meet the requirements of section 2411.12 of the
Council's rules of procedure; that is, the decision of the Assistant Secre-
tary did not present a major policy issue, and the union neither alleged,
nor did it otherwise appear, that his decision was arbitrary and capricious.
Accordingly, the Council denied the union's petition for review.
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UNITED STATES
FEDERAL LABOR RELATIONS COUNCIL

1900 E STREET, NW. ¢ WASHINGTON, D.C. 20415

January 17, 1978

Mr. William E. Persina

Associate General Counsel
Natjonal Treasury Employees Union
Suite 1101, 1730 K Street, NW.
Washington, D.C, 20006

Re: Department of Treasury, IRS, Chicago District,
Assistant Secretary Case No. 50-15400(CA),
FLRC No. 77A-111

Dear Mr. Persina:

The Council has carefully considered your petition for review of the #
Assistant Secretary's decision in the above-entitled case.

In this case, a pre-complaint unfair labor practice charge was filed with
the Department of Treasury, IRS, Chicago District (the activity) by the
National Treasury Employees Union (the union) in a letter dated March 15,
1976. Thereafter, on December 3, 1976, the union filed an unfair labor
practice complaint with the Assistant Secretary alleging, in pertinent
part, a violation by the activity of section 19(a) (1) and (2) of the
Order. The violations were based upon an allegation that the activity
had denied an employee (the local union president) administrative time

to attend a meeting with the Civil Service Commission and had orally
admonished the employee for using administrative time to attend the
meeting in question.

In the interim, between the filing of the charge and the complaint, the
employee had invoked the agency grievance procedure by letter dated
April 13, 1976, over the same issues. The grievance was entertained by
the activity. and was pursued on the merits through the various steps
except the final one (the appointment of a hearing examiner), at which
point the activity informed the union that it would hold the grievance
in abeyance pending disposition of the unfair labor practice charge.

The Assistant Secretary, in agreement with the Regional Administrator,
found that further proceedings in the matter were unwarranted in that
section 19(d) of the Order bars further proceedings under section 19(a).
The Assistant Secretary found first that the filing of a pre-complaint
charge, as prescribed in his regulations, initiates the unfair labor
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practice procedure.,,Thereafter, relying upon the Council's 1971 Report
and Recommendations— he found:

. . under the particular circumstances of this case, . . . if the
same i1ssue was involved herein in both forums, Section 19(d) would
bar further proceedings on the instant unfair labor practice com-
plaint. Thus, despite the fact that the pre-complaint charge herein
was filed prior to the grievance, the complainant elected to pursue
the latter procedure and, in this regard, pursued the grievance, on
its merits, through the various steps. [Citation deleted.]

Finding that the issue raised in the complaint was clearly argued in the
various steps of the grievance procedure, the Assistant Secretary denied
the union's request for review seeking reversal of the RA's dismissal of
the portions of the complaint pertinent herein.

In your petition for review on behalf of the union, you allege that the
Assistant Secretary's decision presents the following major policy issue:

Whether, under § 19(d) of EO 11491, as amended, the pursuit of an
agency grievance after the invocation of the [unfair labor practice]
procedure, but before active pursuit of a complaint, mandates dis-
missal of the ULP complaint. [Emphasis in original.]

In this regard you contend, in substance, that the analysis by the Assistant

Secretary is inappropriate to the resolution of 19(d) issues, "in that it
looks, not to which procedure was employed first, but which procedure had
Fhe most work or effort put into it first." You contend this to be a
'highly subjective criteria" uncalled for under the Order, and "as a
practical matter, unworkable."

In the Council's opinion, your petition for review does not meet the
requirements of section 2411.12 of the Council's rules; that is, the
decision of the Assistant Secretary does not present a major policy
issue, and you neither allege, nor does it otherwise appear, that his
dec%sion was arbitrary and capricious. Thus, in the Council's view, the
Asglstant Secretary's finding that section 19(d) of the Order barred the
unlonts complaint '"[u]lnder the particular circumstances of this case,"
wherein the union pursued a grievance through the grievance procedure
after having filed a pre-complaint charge, presents no major policy issue

*/ " . . . when an issue may be processed under either a grievance
procedure or the unfair labor practice procedure, it be made optional with
the aggrieved party whether to seek redress under the grievance procedure
or the unfair labor practice procedure. The selection of one procedure

would be binding; the aggrieved party would not be permitted, simultaneously

Or sequentially, to pursue the issue under the other procedure." Labor-
Management Relations in the Federal Service (1975), at 57-8.
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warranting Council review, noting, as did the Assistant Secretary, that
section 19(d) was designed to preclude an aggrieved party from '"simulta-
neously or sequentially' pursuing redress under a grievance procedure or
the unfair labor practice procedure.

Since the Assistant Secretary's decision does not present a major policy ' g
issue, and you neither allege, nor does it otherwise appear, that his ' ‘
decision was arbitrary and capricious, your appeal fails to meet the
requirements for review as provided in section 2411.12 of the Council's
rules. Accordingly, your petition for review is hereby denied.

B

Henry B\ Hrazier II
Executive Director

By the Council.

Sincerely,

cc: A/SLMR |
Labor T}

T. J. O'Rourke
IRS
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FLRC No. 77A-117

Department of the Treasury, United States Secret Service, Executive
Protective Service, Washington, D.C., Assistant Secretary Case No. 22-07770(R0),
The Assistant Secretary, upon a representation petition filed by the union
(Police Association of the District of Columbia) found, in agreement with

the Acting Regional Administrator (ARA), that since the agency head had
determined that the employees involved should be excluded from coverage of
the Order pursuant to section 3(b)(3), the Assistant Secretary was without
authority to review that decision, and further proceedings in the matter were
not warranted. Accordingly, the Assistant Secretary denied the union's
request seeking reversal of the ARA's dismissal of the subject representation
petition. The union appealed to the Council, alleging that the Assistant
Secretary's decision presented a number of constitutional questions concerning
the provisions of section 3(b)(3) of the Order.

Council action (January 17, 1978). The Council held that the union's
petition for review did not meet the requirements of section 2411.12 of the
Council's rules of procedure; that is, the Assistant Secretary's decision
neither raised major policy issues warranting Council review, nor appeared
arbitrary and capricious. Accordingly, the Council denied the union's
petition for review.
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UNITED STATES
FEDERAL LABOR RELATIONS COUNCIL

1900 E STREET, NW. ¢ WASHINGTON, D.C. 20415

January 17, 1978

Mr. Joel M. Finkelstein
Counsel for Police Association
of the District of Columbia

Suite 1105
1120 Connecticut Avenue, %.
Washington, D.C. 20036

Re: Department of the Treasury, United States Secret
Service, Executive Protective Service, Washington,
D.C., Assistant Secretary Case No. 22-07770(RO),
FLRC No. 77A-117

Dear Mr. Finkelstein:

The Council has carefully considered your petition for review of the
Assistant Secretary's decision, and the agency's opposition thereto, in the
above-entitled case.

According to the documents filed with your petition, this case arose upon
the filing, on February 7, 1977, of a representation petition by the Police
Association of the District of Columbia (the union) seeking to represent a
unit of officers and sergeants of the Department of the Treasury, United
States Secret Service, Executive Protective Service (EPS). On July 26,
1971, the head of the agency had excluded employees of the Executive
Protective Service under section 3(b)(3) of the Order. This determination
was reaffirmed by the Acting Secretary of the agency on August 22, 1975.
The present Secretary of the Treasury reaffirmed this exclusion on March 23,
1977 when he determined under section 3(b) (3) of the Order ". . . that the
provisions of the Executive Order, as amended, cannot be applied to the
Executive Protective Service in a manner consistent with national security
requirements and considerations.' Thereafter, the Acting Regional Adminis-
trator dismissed the union's representation petition. The Assistant
Secretary denied the union's request for review seeking reversal of the
dismissal of the petition. In so ruling, the Assistant Secretary stated:

In agreement with the Acting Regional Administrator, I find that as the
head of the agency has determined, in his sole judgment, that employees
of the Executive Protective Service should be excluded from coverage of
Executive Order 11491, as amended, under Section 3(b)(3), I am without
authority to review such decision and further proceedings in this
matter are not warranted. See Naval Electronic Systems Command
Activity, Boston, Massachusetts, FLRC No. 71A-12.

In your petition for review on behalf of the union you allege that the
following questions are presented: (1) whether the procedures used by the
Secretary of the Treasury were consistent with due process when the
Secretary's determination was made without providing the union access to
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the information supplied to and relied upon by the Secretary and without ar
opportunity for the union to respond to such information; (2) whether the
decision of the Secretary of the Treasury was inconsistent with union members
first amendment rights in that it.did not take into account the lack of a
relationship between matters traditionally the subject of collective bar-
gaining agreements and national security; and (3) whether the decision of thé
Secretary of the Treasury denied union members equal protection of the law
in that other Federal employees similarly situated have been and are accordec
the right to bargain collectively. You further allege that this case is
distinguishable from Naval Electronic Systems Command in that the constitu-
tional issues raised by this petition were not addressed in that case, and
that in any event, the Council's decision in that case is inconsistent with

due process and the first amendment.

In the Council's opinion, your petition for review does not meet the
requirements of section 2411.12 of the Council's rules; that is, the Assistant
Secretary's decision neither raises major policy issues warranting Council
review nor appears arbitrary and capricious. More particularly, the questio
which you present in this case concern alleged constitutional issues deriving
from the provisions of section 3(b)(3) of the Order. In this regard, the
Council has previously stated:

As the courts have frequently held, the role of a Government agency is
not to judge the constitutionality of the law which it is empowered to
administer. Thus, the Council's function in the instant case is
strictly limited to interpreting and applying the provisions of the
Order in a manner which is consonant with the language, intent and
purposes of the Order. [National Treasury Employees Union and Internal
Revenue Service, Department of Treasury, A/SLMR No. 536, FLRC No. 75A-9¢
(Mar. 3, 1976), Report No. 97.]

Accordingly, no basis for Council review is presented by your petition for

review. Moreover, your appeal fails to show that the Assistant Secretary's
decision. herein was inconsistent with controlling Council precedent. Naval
Electronic Systems Command Activity, Boston, Mass., Assistant Secretary Case
No. 31-3371(EO), 1 FLRC 144 [FLRC No. 71A-12 (Jan. 19, 1972), Report No. 18!

Since the Assistant Secretary's decision does not present any major policy
issues warranting review, nor does it appear arbitrary and capricious, your
appeal fails to meet the requirements for review as provided in section 2411.i2

of the Council's rules. Accordingly, your petition for review is hereby
denied.

By the Council.

Sincerely,

Henry B{ JFrazier
Executive Director

cc: A/SLMR P. T. Weiss
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FLRC No. 77A-98

U.S. Army Support Detachment, Fort McArthur, California and American

Federation of Government Employees, Local 2866 (Jones, Arbitrator). The

arbitrator determined that although the union was aware of a recurrent
failure by the activity to publicize promotional opportunities as required
by the parties' agreement, it nonetheless did not move to correct the
situation until it proceeded to protest the promotion action here involved.
Thus, the arbitrator concluded that the grievances pressed by the union in
the instant proceeding were untimely in the sense that the union did not
move earlier to correct such noncompliance with the agreement. As his
award, the arbitrator, in pertinent part, directed the activity to hence-
forth comply with the relevant provision of the parties' agreement but

ruled that the union was not entitled to retroactive relief in this case

for past violations by the activity of the subject provision. The union
appealed to the Council, requesting that the Council accept its petition for
review of the arbitrator's award based upon exceptions alleging, in essence,
that the arbitrator's factual determination as to untimeliness was not
based on any evidence before the arbitrator and was erroneous.

Council action (January 19, 1978). The Council held that the union's
exceptions provided no basis for acceptance of its petition under section
2411.32 of the Council's rules of procedure. Accordingly, the Council
denied the union's petition for review.
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UNITED STATES
FEDERAL LABOR RELATIONS COUNCIL

1900 E STREET, N.W. ¢ WASHINGTON, D.C. 20415

January 19, 1978

Mr. Peter B. Broida, Staff Counsel

American Federation of Government
Employees, AFL-CIO

1325 Massachusetts Avenue, NW.

Washington, D.C. 20005

Re: U.S. Army Support Detachment, Fort McArthur,
California and American Federation of Government
Emplovees, Local 2866 (Jones, Arbitrator), FLRC
No. 77A-98

Dear Mr. Broida:

The Council has carefully considered the union's petition for review of
the arbitrator's award, and the agency's opposition thereto, filed in the
above-entitled case.

According to the arbitrator's opinion accompanying his award, this matter
involves a dispute over a promotion to the position of Supervisory Produc-
tion Controller, GS-8. The union filed a grievance complaining that the
parties' negotiated agreement had been "misapplied" in the promotion of
an employee to that position. The grievance was ultimately submitted to
arbitration.

The arbitrator stated the '"core contractual issue" before him to be as
follows:

Was the Employer obligated to publicize the Supervisory Production
Controller job on or about April 11, 1976, and, having failed tr
do so, what remedy, if any, is now appropriate?

In discussing this issue, the arbitrator observed that the negotiated
agreement ''declares without equivocation that 'Promotion opportunities
will be publicized . . . .'" 1In this respect, the arbitrator concluded
that "[n]othing that has been proffered by the Employer demonstrates
convincingly that the Agreement should not mean, or be allowed to mean,
that quite plainly stated intendment." However, at the same time, he con”
cluded that "there are at least three sets of circumstances that occur in
the course of labor-management relations that result in one party or the 5
other being precluded from availing of an otherwise existing contractual
entitlement: waiver, estoppel and untimeliness." Noting that "there has
existed a practice at least since 1973 for promotional opportunities
among repromotional eligibles to be effectuated without compliance with
the provisions of [the negotiated agreement],” the arbitrator, accordingly,
concluded "that the grievances pressed by the Union in this proceeding are
untimely in the sense that, being aware of a recurrent failure to publicize
promotional opportunities, the Union nonetheless did not move to correct
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the situation of noncompliance with the provisions of [the negotiated
agreement] until it proceeded to protest [the disputed] promotion." The
arbitrator, therefore, made in pertinent part the following award:

1. The Employer shall henceforth comply with Article XVII, public-
izing all promotion opportunities, including those that will in
the circumstances be filled by repromotion-eligible employees.

2. The Union is not contractually entitled to retroactive relief
in this proceeding relative to past violations of the requirements
of Article XVII.

The union requests that the Council accept its petition for review of the
arbitrator's award based upon the exceptions discussed below. The agency
filed an opposition.

Under section 2411.32 of the Council's rules of procedure, review of an
arbitration award will be granted "only where it appears, based upon the
facts and circumstances described in the petition, that the exceptions to
the award present grounds that the award violates applicable law, appro-
priate regulation, or the order, or other grounds similar to those upon
which challenges to arbitration awards are sustained by courts in private
sector labor-management relations.'

In its first exception to the award, the union contends that the award
should be set aside since a crucial determination was not based upon any
evidence before the arbitrator. 1In support of this exception, the union
argues that the arbitrator's conclusion as to untimeliness was based upon
his finding that the union had not objected to prior unposted promotions
and that this "factual determination is based purely on conjecture." In
essence, the union appears to be disagreeing with the arbitrator's findings
of fact and his specific reasoning behind the award. In these respects,
the Council has consistently applied the principle that an arbitrator's
findings as to the facts are not to be questioned on appeal, e.g., Community
Services Administration and American Federation of Government Employees,
Local 2677 (Edgett, Arbitrator), FLRC No. 75A-102 (Jan. 30, 1976), Report
No. 96, and the Council has consistently held that the conclusion or the
specific reasoning employed by an arbitrator is not subject to challenge,
e.g., American Federation of Government Employees, Local 1858, AFL-CIO,
Redstone Arsenal, Alabama and U.S. Army Missile Command, U.S. Army Commu-—
nications Command Agency, Redstone Arsenal, Alabama (Griffin, Arbitrator),
FLRC No. 77A-6 (June 6, 1977), Report No. 127. Therefore, the union's
first exception provides no basis for acceptance of its petition under sec-
tion 2411.32 of the Council's rules of procedure.

In its second exception to the award, the union contends that the award is
S0 incomplete as to make implementation impossible. In support of this
exception, however, the union merely asserts that if the arbitrator's con-
clusion as to untimeliness is not supported by fact, then the award is
incomplete because it does not include a remedy to meet the violation by
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the activity of the merit promotion regulations. Although the Council will
grant a petition for review of an arbitrator's award where it appears,
based upon the facts and circumstances described in the petition for review,
that the exception presents the ground that the award is incomplete, ambig-
uous or contradictory so as to make implementation of the award impossible,
e.g., Headquarters, Western Area Military Traffic Management Command and
American Federation of Government Employees, Local 1157 (Grodin, Arbitra-
tor), FLRC No. 77A-57 (Aug. 2, 1977), Report No. 133, the Council is of

the opinion that the union's petition fails to present the necessary facts
and circumstances to support its exception that the award is so incomplete
as to make implementation impossible. The union again argues that the
arbitrator's factual determination as to untimeliness is erroneous. Thus,
the essence of the union's second exception is identical to its first
exception and, as previously indicated, such an exception and such conten-
tions provide no basis for acceptance of the union's petition under section
2411.32 of the Council's rules.

Accordingly, the Council has denied review of the union's petition because
it fails to meet the requirements for review as set forth in section 2411.32

of the Council's rules of procedure.

azier III
Executiv® Director

By the Council.

Sincerely,

‘cc: W. J. Schrader
Army
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Social Security Administration, Bureau of Hearings and Appeals and American

Federation of Government Employees, Local 3615 (Oldham, Arbitrator). The

arbitrator determined that a memorandum issued by the activity's acting
personnel officer to supervisors pertaining to the recording of "official
time" did not constitute a unilateral change in the relevant provision of
the parties' agreement, and was not violative of the agreement, as alleged
by the union in its grievance. Accordingly, the arbitrator denied the
union's grievance. The union appealed to the Council, requesting that the
Council accept its petition for review of the arbitrator's award based on
an exception alleging that the award violated section 11(a) of the Order.

Council action (January 19, 1978). The Council held that the union's
exception provided no basis for acceptance of its petition under section
2411.32 of the Council's rules of procedure. Accordingly, the Council
denied the union's petition for review.
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UNITED STATES
FEDERAL LABOR RELATIONS COUNCIL

1900 E STREET, NW. ¢ WASHINGTON, D.C. 20415

January 19, 1978

Ms. Evelyn D. Bethel, President
Local 3615, American Federation of
Government Employees, AFL-CIO

P.0. Box 147
Arlington, Virginia 22210

Re: Social Security Administration, Bureau of
Hearings and Appeals and American Federation
of Government Employees, Local 3615 (Oldham,
Arbitrator), FLRC No. 77A-104

Dear Ms. Bethel:

The Council has carefully considered your petition for review of the
arbitrator's award in the above-entitled case.

According to the arbitrator's award, the dispute in this matter arose when
the acting personnel officer for the Bureau of Hearings and Appeals (the
activity) issued a memorandum (Silver memorandum) to all central office
supervisors pertaining to the recording of "official time'" under the
parties' negotiated agreement. No copy of the memorandum was sent to the
union. The union subsequently filed a grievance contending that the
memorandum was issued without first meeting and conferring with the local
and that the procedures outlined in the memorandum are not set forth in
the negotiated agreement. The matter ultimately proceeded to arbitration.

The arbit{ tor stated that the case involved an interpretation of Article V],
Section 5=/ of the negotiated agreement and that the central issue was

1/ According to the arbitrator, Article VI, Section 5 of the parties'
negotiated agreement provides:

Union functionaries as well as other employees must request permission
from their immediate supervisor, or designee, to be excused from their
assigned duties. The following is the procedure for all employees to
follow in requesting official time:

(1) The employee requesting official time will provide at least two
(2) hours notice prior to the intended use of such official time. In

extraordinary circumstances, the supervisor will waive this require-
ment when justified.

(2) All employees, including Union functionaries, will when requesting

(Continued)
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"[D]id the issuance of the Silver memorandum2/ constitute a unilateral modi-
fication of Section 5 of Article VI?" [Footnote added.] The arbitrator
noted that the items of information enumerated in the Silver memorandum
essentially tracked the contract language in Article VI, Section 5, and that

(Continued)

such official time, indicate the purpose of the request, the estimated
time required, the place of the meeting, and report his/her return to
their assigned duties.

[ Eaned

£

B |5

(3) Where the use of official time involves an unfiled grievance, the
functionary requesting official time to interview the employee need not
reveal the identity of the potential grievant in the matter. Where an
unfiled grievance is involved, the Union functionary will indicate if
official time requested is for a first or subsequent meeting, i.e. lst,
: 2nd, . . . , etc.

However, the grievant's name and the information required in subsection
T of this section must be furnished when requesting official time where
[t the grievance has been filed.

. (4) 1In those cases in which a functionary is requesting official time
b to interview an employee concerning an unfiled grievance, Local 3615
shall maintain accurate daily records which shall account for the total
- time spent by each Union functionary in such activities. Whenever the
Hi employer believes that official time is being used improperly, the
Employer will discuss its specific concerns with the Union President in
an effort to seek a mutually satisfactory solution. If this does not
resolve the matter, the Chief of Labor Relations Staff will make a
written request for the Union's records, giving specific reasons for

doing so. Such records will then be made available to the Employer.

K 2/ According to the arbitrator, the Silver memorandum, after referring to
: Article VI of the agreement, provided that:

y Information obtained pursuant to the request for official time should
m; be recorded by the supervisor granting the request . . . and placed
@; in a file which is maintained exclusively for each individual making
i a request and must include:

5 1. Name of employee
i 2. Date and time of request
e - 3. The purpose of the request

4. The name of the individual to be represented (Unless the

exception under Section 5(3) is applicable.)
. The estimated and actual time used
The place the official time is to be utilized

[ )WV, ]
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the dispute centered on "whether or not the recordation of this information
comports with the contract.'" He determined that "the Silver memorandum was,
by and large, a natural and logical implementation of Article VI, Section 5."
He added that while "[i]t may have been an error in judgment for Ms. Silver
not to have forwarded a copy of her memorandum to the union at the time it
was written, . . . this omission was not a violation of the contract." The
arbitrator concluded that a unilateral modification of Section 5 of

Article VI "ha[d] not been established by the factual record" and accordingly

he denied the grievance.

The union requests that the Council accept its petition for review of the
arbitrator's award on the basis of the exception discussed below. The agency

did not file an opposition.

Under section 2411.32 of the Council's rules of procedure, review of an
arbitration award will be granted "only where it appears, based upon the
facts and circumstances described in the petition, that the exceptions to
the award present grounds that the award violates applicable law, appropriate
regulation, or the order, or other grounds similar to those upon which
challenges to arbitration awards are sustained by courts in private sector
labor-management relations."

In its exception, the union asserts that '"the evidence of record shows that
the arbitrator's decision violates section 11 of the Order, which requires
that an agency negotiate before instituting [a] unilateral change.'" In
support of this exception the union contends that ''the arbitrator improperly
drew certain conclusions which were not supported by the evidence of record"
and cites various testimony from the transcript of the arbitration hearing.

On its face, the union's exception that the award violates the Order states

a ground upon which the Council will grant a petition for review. However,
in its reference to section 11 of the Order, it appears that the union is
contending that the award violates the Order because the arbitrator failed

to find that the activity violated the Order by refusing to negotiate with
the union. The Council has previously held that a contention that an arbi-
trator has failed to decide, during the course of a grievance arbitration
pProceeding, whether an unfair labor practice has been committed under the
Order does not present a ground upon which the Council will accept a petition
for review of an arbitration award. The National Labor Relations Board Union
(NLRBU) and The National Labor Relations Board (NLRB) (Sinicropi, Arbitrator),
FLRC No. 77A-23 (Aug. 25, 1977), Report No. 135. Likewise, if the union's
exception is read as contending that the agency violated the Order by refusing
to negotiate with the union, Council precedent is clear that an assertion that
the agency violated the Order does not state a ground upon which the Council
will grant a petition for review of an arbitrator's award. The National
Labor Relations Board Union (NLRBU) and The National Labor Relations Board
(NLRB), supra.

Further, an examination of the union's more detailed contentions in support
of its exception indicate that they are directed to the arbitrator's
finding, based upon his examination of the negotiated agreement between
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the parties, that, in the facts of this case, the issuance of the "Silver
memorandum" did not constitute a unilateral modification of the agreement.
Thus, the union is contending that the arbitrator's award contains a

number of erroneous findings of fact. The Council has consistently applied
the principle that an arbitrator's findings as to the facts are not to be
questioned by the Council. E.g., Community Services Administration and
American Federation of Government Employees, Local 2677 (Edgett, Arbitrator),
FLRC No. 75A-102 (Jan. 30, 1976), Report No. 96. Consequently, the union's
exception provides no basis for acceptance of its petition under section
2411.32 of the Council's rules of procedure.

Accordingly, the union's petition for review is denied because it fails to
meet the requirements for review set forth in section 2411.32 of the
Council's rules of procedure.

By the Council.

Sincgrely,

ce: J. J. Toner
SSA
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FLRC No. 77A-108

Department of the Navy and American Federation of Government Employees,
AFL-CIO (Larkin, Arbitrator). The arbitrator concluded that the grievant's
conduct was proper cause for the issuance of a letter of caution by the
activity, and dismissed the union's grievance requesting that the letter be
withdrawn from the grievant's personnel file. The union filed a petition
for review of the arbitrator's award with the Council, asserting, in
essence, that the arbitrator failed to address the issues presented.

Council action (January 19, 1978). The Council held that the union's
assertions provided no basis for acceptance of its petition under section
2411.32 of the Council's rules of procedure. Accordingly, the Council deniy
the union's petition for review.
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UNITED STATES
FEDERAL LABOR RELATIONS COUNCIL

1900 E STREET, NW. « WASHINGTON, D.C. 20415

January 19, 1978

Mr. William R. English-

National Representative

American Federation of Government
Employees, AFL-CIO

P.0. Box 388

Round Lake, Illinois 60073

Re: Department of the Navy and American Federation
of Government Employees, AFL-CIO (Larkin,
Arbitrator), FLRC No. 77A-108

Dear Mr. English:

The Council has carefully considered the union's petition for review of
the arbitrator's award in the above-entitled case.

According to the arbitrator's award, this case arose as a result of the
issuance of a '"letter of caution" to the grievant, a firefighter at the
Naval Air Station, Glenview, Illinois (the activity). The '"letter of
caution" was issued because of the grievant's failure to appear on his
assigned truck in response to an emergency and his failure to notify

the officer-in-charge. The union filed a grievance requesting that the
letter of caution be withdrawn. The grievance specifically contended
that the activity vig}ated Article XXIV, Sections 1 and 12 of the parties'
negotiated agreement—' and alleged that the letter was unjustified
because it was impossible for the grievant to mount the truck since the

*/ Article XXIV of the parties' agreement, DISCIPLINARY ACTIONS, states,
in pertinent part:

Section 1. When a disciplinary action is contemplated, no employee
will be subject to formal*&hestioning before witnesses or required
to make a sworn statement without first being informed of his right
to representation by the Union or any other representative of his
choice. This section does not apply to informal questioning by a
supervisor as part of the pre-investigation process.

Section 12. 1In the interest of maintaining an effective employee-
supervisory relationship, the parties agree that applicable and
traditional rules and regulations and good supervisory practices
will be observed in disciplining, correcting or counseling employees.
The Union agrees to cooperate with the Employer and not interfere
with normal supervisory employee relationship within the unit.
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number of men already aboard completely filled all available standing
room on the tailboard and that it is not standard practice to notify a
supervisor after being unable to respond.

After determining that the "issuance of a letter of caution" was
arbitrable, the arbitrator found that the reason that there was not
room for the grievant on the truck was because he was late getting to
the truck and that instead of reporting his absence he had "retired to
his bunk." Therefore, the arbitrator concluded that the grievant's
conduct was proper cause for the issuance of the letter of caution and
dismissed the request that the letter of caution be withdrawn from the
grievant's personnel file.

The union takes exception to the arbitrator's award on the grounds
discussed below.

Under section 2411.32 of the Council's rules of procedure, review of an
arbitration award will be granted "only where it appears, based upon the
facts and circumstances described in the petition, that the exceptions to
the award present grounds that the award violates applicable law, appro-
priate regulation, or the order, or other grounds similar to those upon
which challenges to arbitration awards are sustained by courts in private
sector labor-management relations."

In its petition the union asserts, in essence, that the arbitrator failed
to address the issues as presented. In this regard the union asserts
that the logic employed by the arbitrator in his decision "is erroneous"
and that his conclusion and award were '"'based upon the grievant's activi-
ties before and after the incident, rather than speaking to the issues of
the Letter of Caution." Thus, the union states that the arbitrator's
find%ng that the grievant could not board the truck because he was late
gettlng to it is contrary to the testimony presented at the hearing and
ignores the safety question of whether the grievant was justified in not
mounFing the truck. The union further asserts that the arbitrator, in
finding that the grievant should have reported his failure to respond to
the officer in charge, "totally ignored the facts, and then failed to give
any rationale for this finding." The union further contends that the
arbitrator's ruling is "invalid."

In essence it appears that the union, by asserting that the arbitrator's
logic is erroneous, that his finding with respect to why the grievant
could not board the truck is contrary to the testimony, that he ignored
the facts and gave no rationale for his finding with respect to the
gFievant's failure to respond, and that the award is "invalid," is
dlsagreeing with the arbitrator's reasoning and conclusion in arriving
at his award and is disagreeing with the arbitrator's findings of fact.
In these re§pects, the Council has consistently held that the conclusion
or the specific reasoning employed by an arbitrator is not subject to
challenge, e.g., Federal Employees Metal Trades Council and Portsmouth
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Naval Shipyard (Heller, Arbitrator), FLRC No. 76A-36 (Aug. 31, 1976),

Report No. 111, and the Council has consistently applied the principle that
an arbitrator's findings as to the facts are not to be questioned on appeal,
e.g., Community Services Administration and American Federation of Govern-
ment Employees, Local 2677 (Edgett, Arbitrator), FLRC No. 75A-102 (Jan. 30,
1976), Report No. 96. Similarly, arbitral determinations as to the credi-
bility of witnesses and the weight to be given their testimony are not
matters subject to Council review, e.g., The National Labor Relations Board
Union (NLRBU) and The National Labor Relations Board (NLRB) (Sinicropi,
Arbitrator), FLRC No. 77A-23 (Aug. 25, 1977), Report No. 135. Thus, the

union's assertions provide no basis for acceptance of the union's petition
under section 2411.32 of the Council's rules.

Accordingly, the union's petition for review is denied because it fails

to meet the requirements for review set forth in section 2411.32 of the
Council's rules of procedure.

By the Council.

Sincerely,

amae—

f g 84

Henry B.(Ffazier I
Executive¥Director

cc: J. Powell
Navy
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FLRC Nos. 77A-73 and 77A-90

National Federation of Federal Employees, Local 1631 and Veterans
Administration Hospital, Amarillo, Texas. The union filed petitions for
review of a negotiability dispute in the above-entitled consolidated cases,
However, it did not appear that the particular union proposal, which was the
subject of the union's appeals and which the union indicated it had sought
to negotiate, was in fact presented to the agency head for a negotiability
determination. Likewise, such proposal was not the subject of the negotia-
bility determinations which had been rendered by the agency head in the
cases. Subsequently, consonant with permission granted by the Council, the
union tequested a negotiability determination from the agency head on the
disputed proposal as described in the union's appeals. In response to the
union's request, the agency head, by letter of December 19, 1977, determined
that the subject proposal was negotiable.

Council action (January 26, 1978). The Council held that the agency's actiom
of December 19, 1977, rendered moot the dispute involved in the union's
appeals. Accordingly, the Council dismissed the union's petitions for review
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UNITED STATES
FEDERAL LABOR RELATIONS COUNCIL

1900 E STREET, NW. « WASHINGTON, D.C. 20415

January 26, 1978

) Robert J. Englehart, Esq.

i National Federation of Federal Employees

B 1016 - 16th Street, NW.

s Washington, D.C. 20036

L

s Re: National Federation of Federal Employees,

e Local 1631 and Veterans Administration Hospital,
s Amarillo, Texas, FLRC Nos., 77A-73 and 77A-90

|

Ot Dear Mr. Englehart:

This is in further reference to your petitions for review of a negotiability
dispute in the above-entitled consolidated cases.

\ By Council letter of November 3, 1977, you were informed that:
I8 It appears from your appeals, which arose from the same negotiations
between the union and the activity, that the intent of the union was
to negotiate a grievance procedure as broad in coverage and scope as
that permitted by section 13(a) of the Order, and without expressly
excluding any particular matter from that procedure. [Footnote
omitted. ]

While you contend in your appeals to the Council that the agency
determined such a proposal was nonnegotiable, the records before
the Council do not support that contention. More specifically, the
union's request to the agency head of March 26, 1977, in FLRC

No. 77A-73 (and, so far as the record indicates, the request of

May 15, 1977, in FLRC No. 77A-90), did not seek a determination as
to the negotiability of such proposal. Rather, the union appears
merely to have sought agency head determinations as to the negotia-
bility of six matters apparently advanced by the activity during the
subject negotiations as express exclusions from the parties' griev-
ance praocedure. Moreover, the agency head, in his responses of

June 1 and July 14, 1977, to the union's request in FLRC Nos. 77A-73
and 77A-90, respectively, did not address the negotiability of any
proposal concerning a broad grievance procedure, without particular-
ization of exclusions, which you claim to be the proposal here in
dispute. Instead, he addressed the negotiability of the particular
matters identified by the union in its requests and determined that
five of the matters were nonnegotiable (the sixth matter was deter~
mined to be negotiable) and, therefore, proposals to include such
matters within the coverage and scope of the parties' negotiated
grievance procedure were also nonnegotiable.

Thus, it does not appear that the proposal which you indicated the
union sought to negotiate and which is the subject of your instant
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appeals to the Council was in fact presented to the agency head for

a negotiability determination. Likewise, such a proposal was not

the subject of the negotiability determinations subsequently rendered
by the agency head in these cases.

If the proposal in dispute is a grievance procedure which is as broad
in coverage and scope as that permitted by section 13(a) of the Order
and which does not expressly exclude any particular matter from that
procedure, an agency head determination as to the negotiability of
such proposal is required, in order to meet the conditions for review
provided in section 11(c)(4) of the Order and incorporated in sec-
tion 2411.22 of the Council's rules of procedure. If, on the other
hand, the proposals in dispute are ones which expressly include within
the coverage and scope of the parties' negotiated grievance procedure
those individual matters referred to the agency head by the union and
determined to be nonnegotiable, then amendment of your appeals is
required alleging grounds for such appeals as provided in sec tion
2411.25 of the Council's rule.

Accordingly, you were granted time by the Council either (1). to serve a
written request on the agency head for a negotiability determination on
the disputed proposal as described in your appeals; or (2) to file amended
petitions for review in response to the agency head's negotiability
determinations.

Consonant with (1) above, the union, by letter of November 9, 1977, requested
a negotiability determination from the agency head on the disputed proposal
described in your appeals. In response to the union's request, the agency
head, by letter of December 19, 1977, determined that the subject proposal
was negotiable.

In the Council's opinion, the agency's action of December 19, 1977, renderec
moot the ‘dispute involved in your appeals. Cf. American Federation of
Government Employees Local 3285 and Veterans Administration Hospital, Omaha,.
Nebraska, FLRC No. 77A-120 (Dec. 15, 1977), Report No. 139; and National
Federation of Federal Employees, Local 1641 and Veterans Administration Hos-
pital, Spokane, Washington, FLRC No. 77A-74 (Aug. 31, 1977), Report No. 137.

Accordingly, your petitions for review are hereby dismissed.

For the Council.

Sincerely,

Executive Director

cc: J. E. Adams
Veterans Administration
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FLRC Nos. 77A-18 and 77A-21

lor American Federation of Government Employees, Local 1778 and McGuire Air

at Force Base, New Jersey. The cases, consolidated by the Council for purposes
of decision and relating to nonappropriated fund (NAF) employees, involved

oy negotiability issues as to the following matters: Proposals I and III,
merit increases, and negotiation of pay for NAF employees whose pay is not

r covered by law, respectively; proposal II, pay periods; proposal IV, retire-

th ment plan; provision V, use of intermittent employees; provision VI, filling

ure of vacancies; provision VII, recall and position offers in reduction-in-

af force (RIF) situations, and retention system for RIF purposes; and provision

VIII, merit promotions. The issues in proposals I through IV, comprising

the union's appeal in FLRC No. 77A-18, concerned disputed union proposals
declared nonnegotiable by the activity, which determinations were subsequently
upheld by the agency (Department of Defense or Department of the Air Force).

. The remaining issues in dispute, comprising the union's appeal in FLRC
. No. 77A-21, concerned provisions in the local parties' agreement which were
sl determined to be nonnegotiable by the agency following review of the agreement

under section 15 of the Order.

Council action (January 27, 1978). With regard to proposal I, as applied to
those NAF employees categorized as crafts and trades employees, the Council
held that the proposal violated statute. Further with regard to proposals

I and III, as they apply to administrative support, patron service and
universal annual categories of NAF employees, and with regard to proposal IV
and provision VII (concerning retention system for RIF purposes), the Council
held that the proposals and provision violated agency regulations for which

a "compelling need" existed under section 11(a) of the Order and part 2413

of the Council's rules. As to proposal II, the Council held that no
"compelling need" existed under section 11(a) of the Order and part 2413 of

Quest
OsE
G
sl

— the Council's rules for the agency regulation relied upon by the agency to
= bar negotiations on the union's proposal. As to provision V, the Council
—E held that the disputed provision, while not violative of section 12(b)(5) of

the Order, as determined by the agency, was outside the agency's obligation
to bargain under section 11(b) of the Order; however, the Council further
held that since the local parties had agreed to the provision, the agency
could not, after that agreement, raise an issue as to the negotiability of
the provision during the section 15 review process, on the basis of

section 11(b) of the Order. Finally, as to provisions VI, VII (concerning
recall and position offers in RIF situations), and VIII, the Council held
that the disputed provisions violated section 12(b)(2) of the Order.
Accordingly, for the reasons fully detailed in its decision, the Council
held that the agency's determinations as to the nonnegotiability of the
proposals and provisions numbered I, III, IV, VI, VII and VIII, were proper
and, pursuant to section 2411.28 of the Council's rules, sustained those
determinations. As to proposal II and provision V, however, the Council
held that the agency's determinations of nonnegotiability were improper and,
pursuant to section 2411.28 of its rules, set aside those determinations.
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UNITED STATES
FEDERAL LABOR RELATIONS COUNCIL
WASHINGTON, D.C. 20415

American Federation of Government
Employees, Local 1778

(Union)

and FLRC Nos. 77A-18 & 77A-21

McGuire Air Force Base, New Jersey

(Activity)

DECISION ON NEGOTIABILITY ISSUES

Union Proposals I and IIIL/

I. Longevity, Section 1. After a NAF employee has reached the
fifth step of their grade, there will be a Merit Increase
every two years based on 10% hourly rate. This will not pre-
clude the employee from getting full increases from wage
surveys.

III. Pay, Section 3. The employer and the UNION agree to negotiate
the pay of all NAF employees wherein their pay is not covered
by Law. All existing pay rates and schedules shall remain in
effect until negotiations are completed.

1/ The negotiability dispute involved in the present cases, which cases
are here consolidated for purposes of decision, arose in connection with
negotiations between the union and the activity, covering an activity-

wide unit of nonappropriated fund (NAF) employees. Disputed union proposals
I through IV, comprising the appeal to the Council in FLRC No. 77A-18,

were declared nonnegotiable by the activity and, upon referral, the agency
(DePartment of Defense or Department of the Air Force) upheld the activity's
position as to such nonnegotiability. Disputed provisions V through VIII,
comprising the appeal to the Council in FLRC No. 77A-21, were determined
nonnegotiable by the agency (Department of Defense) following review of

the bargaining agreement between the local parties, under section 15 of

the Order.
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Agency Determination

As to proposal I, the agency determined that, with respect to one category
of hourly paid NAF employees (crafts and trades), the proposal is non-
negotiable essentially because it violates statutory law; and that, with
respect to two other categories of such employees (administrative support
and patron service), the proposal is nonnegotiable because it violates
agency regulations for which a "compelling need" exists under section 11(a)
of the Order and part 2413 of the Council's rules.

As to proposal III, the agency determined that the proposal applies to three
categories of NAF employees (administrative support, patron service, and
universal annual), and that, with respect to these employees, the proposal
is likewise nonnegotiable because it conflicts with agency regulations for
which a "compelling need" exists under section 11(a) of the Order and

part 2413 of the Council's rules.

Questions Here Before the Council

A. Whether proposal I, as applied to crafts and trades employees, is
violative of statute.

B. Whether proposals I and III, as applied to other categories of
NAF employees, violate agency regulations for which a "compelling
need" exists under section 11(a) of the‘Order and part 2413 of
the Council's rules.

Opinion

Conclusion as to Question A: Proposal I, as applied to crafts and trades
employees, violates statute (5 U.S.C. § 5343(e)(1)). Accordingly, the
agency's determination that the proposal as so applied is nonnegotiable
was proper and, pursuant to section 2411.28 of the Council's rules, is
sustained.

Reasons: In order to fully comprehend the reasons for the above conclusion
as well as for our conclusion concerning Question B, below, an understand-
ing of the nature of NAF instrumentalities and the employeeg involved in
the present dispute is required.

Nonappropriated fund instrumentalities (NAFIs), as the name implies, are
activities which are not directly funded by Congressional appropriations.

The Department of Defense NAFI system is agency-wide in scope and is designed
to provide or assist other DoD organizations in providing morale, welfare

and recreational programs for military personnel and authorized civilians.
These nonappropriated fund activities are characterized in general as

either "revenue producing activities" (e.g., armed services exchanges),

the net income from which is used to supplement funds appropriated for

the support of other welfare and recreational programs; or 'welfare and
recreation funds," used, for instance, to develop recreational activities
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and to assist in augmenting recreational facilities; or "sundry funds,"
consisting principally of the open (nonappropriated fund) mess system.

The NAF employees are excepted generally from the competitive serviceg/
and are governed, instead, by separate laws and regulations such

as those here involved. As of March 1976, the NAF system employed
approximately 185,000 employees worldwide in the various components of

the Department of Defense. Of those employees, about 96,200 or 52 percent
were crafts and trades (CT) workers (such as cooks, electricians, janitors,
plumbers, and warehousemen); 49,950 or 27 percent were patron service (PS)
employees (such as cashier-checkers, customer service clerks, sales clerks,
and ticket sellers); 22,200 or 12 percent were administrative service (AS)
employees (such as receptionists, secretaries, and audit, file, or payroll
clerks); and the balance were in other pay groups, including universal
annual (UA) employees (such as budget administrators, equipment specialists,
librarians, and recreation specialists). The CT, PS and AS workeg? are
hourly paid, while the UA personnel are paid by an annual salary.=

Turning now to the disputed union proposals, and specifically the applica-
tion of proposal I to CT employees, the agency asserts that this proposal
as applied to CT employees conflicts with Public Law 92-392 (Aug. 19, 1972,
86 Stat. 564), and particularly 5 U.S.C. § 5343(e)(l),ﬁ/ We agree with the
agency's position.

Under Public Law 92-392, Congress established a system for determining the
pay of trade, craft or laboring occupacions based on prevailing wage rates
in designated wage areas (5 U.S.C. § 5341 et seq.). By its terms, the law,
which expressl CT empl 2 forth i dul
xpressly covers employees,=/ sets forth a comprehensive schedule

2/ See, e.g., 5 U.S.C. § 2105(c).

3/ As of November 1976, approximately 63,000 of the NAF employees were
organized in 285 exclusive units, according to U.S. Civil Service Commission,
Union Recognition in the Federal Government (1976). For the most part, CT,
PS, AS and UA employees are grouped together in these units.

4/ The agency also relies on regulations issued by the Civil Service Com-
mission (e.g., FPM Supp. 532-2, subchapter S4, para. S4-2(b)). However,
these regulations merely implenment the cited public law and are without
dispositive significance in the present dispute.

5/ 5 U.s.c. § 5342(a) (2) (B) reads as follows:

§ 5342. /Definitions; application

(a) For the purpose of this subchapter --

(2) '"prevailing rate employees" means --

(Continued)
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for wage progressions within individual grades. More specifically, the
law, in 5 U.S.C. § 5343(e) (1), provides that employees within each grade
shall progress in five separate steps from 96 percent to 112 percent of
the prevailing rate.2

In proposal I, the union would add to this statutory framework for wage
progressions, as applied to CT employees, a "merit increase'" each two
' years based on 10 percent of the hourly rate, in addition to the full
increases deriving from wage surveys../ However, as already indicated,
5 U.S.C. § 5343(e) (1) clearly limits wage progressions within grades to
five steps and to the percentage increments fixed by statute. Research
fails to disclose any sanction elsewhere in the statute or in its legisla-
tive history for any additions to these wage schedules. Moreover, the
T, union fails to cite any statutory authority whatsoever in support of its
proposal.

& (Continued)

ﬂ. (B) an employee of a nonappropriated fund instrumentality . . .

ot who is employed in a recognized trade or craft, or other skilled
mechanical craft, or in an unskilled, semi-skilled, or skilled
manual labor occupation, and any other individual, including a

d foreman and a supervisor, in a position having trade, craft, or
laboring experience and knowledge as the paramount requirement. . . .

3,

6 6/ 5 U.S.C. § 5343(e) (1) states as follows:

§ 5343. Prevailing rate determinations; wage schedules; night dif-
ferentials

4 L] . . L) . .
:::::

(e) (1) Each grade of a regular wage schedule for nonsupervisor pre-
vailing rate employees shall have 5 steps with --

(A) the first step at 96 percent of the prevailing rate;

(B) the second step at 100 percent of..the prevailing rate;

(C) the third step at 104 percent of the prevailing rate;

(D) the fourth step at 108 percent of the prevailing rate; and
(E) the fifth step at 112 percent of the prevailing rate.

7/ While phrased by the union as a "merit increase," the proposed wage

additions are plainly based on '"longevity' alone, without reference to
improved effectiveness on the job, or other merit criteria.
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Under these circumstances, we find that proposal I as applied to CT
employees is contrary to law and is thereby nonnegotiable under section

11(a) of the order.8/

We shall now consider Question B, namely, whether proposals I and III, as
applied to other categories of NAF employees involved herein, violate
agency regulations for which a "compelling need" exists under section 11(a)
of the Order and part 2413 of the Council's rules.

Conclusion as to Question B: A '"compelling need" exists within the mean-
ing of section 11(a) of the Order and part 2413 (specifically, section
2413.2(e)) of the Council's rules for the subject regulations (DoD 1330.19-
1M, chapter ITII) to bar negotiations on proposals I and III as applied

to AS, PS and UA employees.

That is, the agency regulations, as applied to these employee categories,
establish uniformity for a substantial segment of the employees of the
agency where this is essential to the effectuation of the public interest.
Therefore, the agency determination that the proposals are nonnegotiable
was proper and, pursuant to section 2411.28 of the Council's rules, is
sustained.

Reasons: Public Law 92-392, as already mentioned, establishes a prevail-

ing rate system for trade, craft or laboring occupations and expressly

covers CT employees, who constitute the majority of NAF employees. Follow-
ing the adoption of that statute, the agency issued DoD 1330.19-1M (1974),
entitled "Personnel Policy Manual for Nonappropriated Fund Instrumentalities,’
which, in chapter III, sets forth the compensation policies for NAF personnel,
and which, among other things, administratively extends the relevant prevail-
ing rate principles of Public Law 92-392 to the remaining NAF workers who
are paid an hourly rate, i.e.,the AS and PS emplovees.

The agency relies on chapter III of DoD 1330.19-1M, the significant portions
of which are detailed in the Appendix here attached, as a bar to negotiation
on proposals I and III, insofar as those proposals apply to the remaining
NAF employees herein involved. It claims, in this regard, that a "compell-
ing need" exists for those regulations under section 11(a) of the Order

and section 2413.2(e) of the Council's rules. We find merit in these con-
tentions by the agency.Z

8/ Section 11(a) of the Order provides, in relevant part:

Sec. 11. Negotiation of agreements. (a) An agency and a labor
organization . . ., shall meet at reasonable times and confer in
good faith with respect to personnel policies and practices and
matters affecting working conditions, so far as may be appro-
priate under applicable laws. .

2/ The agency also contends that a "compelling need" exists for the sub-
Ject regulations under section 2413.2(b) of the Council's rules, and that,

in any event, the union is "estopped" from challenging the agency's regulatory
system. However, in view of our decision herein, we find it unnecessary

to pass upon these contentions by the agency.
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Section 11(a) of the Order provides in pertinent part:

Sec. 11. Negotiation of agreements. (a) An agency and a labor
organization that has been accorded exclusive recognition . . .
shall meet at reasonable times and confer in good faith with
respect to personnel policies and practices and matters affect-
ing working conditions, so far as may be appropriate under .
published agency policies and regulations for which a compelling
need exists under criteria established by the Federal Labor
Relations Council and which are issued at the agency headquarters
level or at the level of a primary national subdivision. . . .
[Emphasis supplied.]

Afiong the criteria for determining compelling need so established by the
Council, section 2413.2(e) of the Council's rules provides:

§ 2413.2. Illustrative criteria.

A compelling need exists for an applicable agency policy or regula-
tion concerning personnel policies and practices and matters affecting
working conditions when the policy or regulation meets one or more

of the following illustrative criteria:

(e) The policy or regulation establishes uniformity for all or a sub-
stantial segment of the employees of the agency or primary national
subdivision where this is essential to the effectuation of the public
interest.

It is uncontroverted that the disputed union proposals, which would render
negotiable the pay of AS, PS and UA employees and, in particular, would
add "merit increases" to the five-step wage progressions for AS and PS
employees, conflict with the subject agency regulations. It is likewise
unquestioned that the agency regulations here involved establish uniformity
ih compensation policies throughout the NAFI system for a substantial
segment of agency employees, namely, the approximately 185,000 workers
employed in the entire NAFI system. The sole issue, therefore, is whether
such uniformity "is essential to the effectuation of the public interest."
In our opinion, this requirement of essentiality is fully satisfied in the
present dispute.

Apart from other considerations, the "public interest' here involved was
expressly set forth by Congress in Public Law 92-392 which covers CT
employees and was administratively extended in relevant part by the agency,
in the subject regulations, to the bulk of the remaining NAF employees. In
that law, Congress stated the following underlying policy (5 U.S.C. § 5341):
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§ 5341. Policy

It is the policy of Congress that rates of pay of prevailing rate
employees be fixed and adjusted from time to time as nearly as is
consistent with the public interest in accordance with prevailing
rates and be based on principles that-—-

(1) there will be equal pay for substantially equal work for
all prevailing rate employees who are working under similar
conditions of employment in all agencies within the same local
wage area;

(2) there will be relative differences in pay within a local
wage area when there are substantial or recognizable differences
in duties, responsibilities, and qualification requirements among
positions;

(3) the level of rates of pay will be maintained in line with
prevailing levels for comparable work within a local wage area;
and

(4) the level of rates of pay will be maintained so as to
attract and retain qualified prevailing rate employees.

While Public Law 92-392 applied only to trade, craft or laboring occupa-
tions and therefore, among NAF personnel, covered only CT employees, the
agency properly deemed the same prevailing rate policy applicable to the
zemaining NAF employees (i.e.,AS and PS employees) who, like the CT employees,
were also hourly Ra;d and whose interests were closely akin to those of

the CT employees.—' As the agency states without contradiction, such
establishment of a uniform method for determining the pay scales of NAF
employees was ''consistent with [an agency] commitment to Congress" during
the legislative process. And as the agency further explains, the principles
set forth in Public Law 92-392 apply equally to the remaining hourly paid
NAF employees. Thus, the agency states:

On reviewing the situation [after the adoption of Public Law 92-392],
the Agency found that the great majority of nonappropriated fund AS
employees were already being paid on a locality basis. Since such

a pay system ensured that the nonappropriated fund activities which
employed those AS workers were paying the "going rate" paid by private
establishments engaged in similar enterprises in the immediate locality,
the Agency concluded that the only way by which nonappropriated fund
AS employees performing similar kinds of work would receive uniform
treatment was if such workers, as well as PS employees, were paid on
an hourly pay plan and that their rates of pay were adjusted annually,
pursuant to a survey of wages paid to employees in comparable jobs in
a representative number of [retaill, wholesale, service, recreational
and financial establishments in the local geographical area. To the
Agency. the introduction of such a uniform prevailing rate system had

10/ As i?dicated in n. 3, supra, PS, AS and UA employees are generally
grouped with CT employees in the 285 separately recognized units within
the NAFI system.
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four distinct advantages: (1) it established a uniform method of
paying nonappropriated fund employees on a comparable basis with
their counterparts in the private sector of the economy in the
local area; (2) it provided the maximum continuity of existing
Agency nonappropriated fund practices, thereby minimizing disruption
in the implementation of the new wage determination system; (3)

it eliminated differences in payment for like nonappropriated

fund work in a single wage area; and (4) it was consistent with
Federal trends regarding pay-setting for clerical and other posi-
tions which traditionally have been at the lower end of the General
Schedule pay scale. [Footnote omitted; emphasis in original.]

To the end of applying the public policy of Public Law 92-392 to the
remaining hourly paid NAF employees, the agency issued DoD 1330.19-1M,

which provides that the agency 'has administratively extended certain

of the principles of PL 92-392.and CSC instructions to cover Administra-

tive Support (AS) and Patron Service (PS) positions, hourly paid positions
not covered by PL 92-392." Also, as the law mandates concerning CT employees,
the agency regulation provides with respect to AS and PS employees:

Compensation for an employee in a NAFI clerical, administrative,
fiscal, sales, and patron service position will be fixed and adjusted
from time to time as nearly as is consistent with the public interest,
in accordance with prevailing rates determined by a survey of wages
paid by private employers to full-time employees doing comparable work
in a representative number of retail, wholesale, banking, insurance,
service and recreational establishments in the immediate locality of
employment and engaged in activities similar to those of the NAFIs

for which the survey is made. [Emphasis supplied.]

For like purposes, the salaries of the limited number of UA employees in

the NAF system were directed to be '"fixed and adjusted from time to time

as nearly as is consistent with the public interest, commensurate with the
rates of compensation for Civil Service employees in positions of comparable
difficulty and responsibility subject to the 'General Schedule' . . M
[Emphasis supplied.]

a—

It is thus clear that the subject agency regulations were carefully designed
to effectuate the public interest reflected in Public :-Law 92-392, and, in

our opinion, uniform application of Dob 1330.19-1M to AS, PS and UA employees
is plainly essential to the effectuation of that public interest.

Therefore, we hold that a '"compelling need" exists for the subject agency
regulations within the meaning of section 11(a) of the Order and section
2413.2(e) of the Council's rules. Since proposals I and III as applied

to the remaining NAF employees would plainly conflict with the agency
regulations in question, as interpreted by the agency, we further find that
the proposals are nonnegotiable and that the agency determination must be
sustained.
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Union Proposal II

Pay, Section 1.

NAF employees shall be paid on a bi-weekly schedule with the Adminis-
trative work week beginning on Sunday at 0001 and ending the following

Saturday at 2400 hours.

Agency Determination

The agency determined that the proposal is nonnegotiable because it violates
an agency regulation for which a "compelling need" exists under section
11(a) of the Order and part 2413 of the Council's rules.

Question Here Before the Council

The question is whether a '"compelling need" exists for the subject agency
regulation within the meaning of section 11(a) of the Order and part 2413
of the Council's rules.ll

Opinion

Conclusion: No '"compelling need" exists under section 11(a) of the Order
and part 2413 of the Council's rules, for the agency regulation relied upon
to bar negotiation on the union's proposal. Accordingly, the agency's
determination that the proposal is nonnegotiable was impioper and, pursuant
to section 2411.28 of the Council's rules, is set aside.12/

11/ We reject the union's contention that the agency should be deemed to
have waived the regulations relied upon in determining proposals II and IV,
infra, to be nonnegotiable, because the agency delayed more than 45 days
in rendering its negotiability decision on those proposals. Section
2411.24(c) (1) of the Council's rules permits a union to seek review of a
negotiability issue without a prior determination by an agency head, if
the agency head has not made a decision on the issue within 45 days after
a referral for determination through prescribed agency channels. However,
nothing in the Order or the Council's rules further provides that any such
delay constitutes a waiver of agency regulations as a bar to negotiations
on a disputed proposal.

12/ This decision should not be construed as expressing or implying any
opinion of the Council as to the merits of the union's proposal. We decide
only that, in the circumstances presented, such proposal is properly sub-
ject to negotiation by the parties concerned under section 11(a) of the
Order.
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Reasons: The union's proposal, as indicated above, provides that employees

shall be paid every two weeks, that is, on a "bi-weekly schedule." However,
an agency regulation (AFM 176-378, para. 1-6b) establishes semi-monthly

pay periods as the current pay system. The agency asserts that a '"compell-
ing need" exists for this regulation under section 11(a) of the Order and
specifically under section 2413.2(b) and (e) of the Council's rules; and,
that, since the union's proposal violates this regulation, it is non-
negotiable. We cannot agree with the agency's position.

Section 2413.2(b) and (e) of the Council's rules, quoted in part herein-
before, provides that a "compelling need" exists for an agency regulation
when:

(b) The policy or regulation is essential, as distinguished from
helpful or desirable, to the management of the agency or the primary
national subdivision;

(e) The policy or regulation establishes uniformity for all or a
substantial segment of the employees of the agency or primary national
subdivision where this is essential to the effectuation of the public
interest. [Emphasis supplied.]

In claiming that the subject agency regulation satisfies the section 2413.2(b)
and (e) criteria, the agency argues that its complex pay systems for NAF
accounting and reporting purposes mandate a central mechanized payroll

system, and that other financial problems also dictate a centralized bank-

ing program. According to the agency, nonstandard pay periods as here

sought by the union, in contravention of the agency regulation,would create
various ''difficulties" and add (undefined) '"expenses'" in regard particularly
to such matters as maintaining accounting procedures and controls on employee
programs, preparing consolidated financial data for reporting needs, and
maximizing use of available cash resources.

In our opinion, these arguments fail to show that the subject regulation
is "essential, as distinguished from helpful or desirable,'" to the manage-
ment of agency operations, or establishes uniformity which '"is essential
to the effectuation of the public interest,'" so as to bar negotiation on
the union's proposal.

13
As the Council stated in the consolidated National Guard cases:—

[Tlhe compelling need provisions of the Order were designed and
adopted to the end that internal "agency regulations not critical
to effective agency management or the public interest” would be
prevented from resulting in negotiations at the local level being
"unnecessarily constricted. . L

13/ National Association of Government Employees, Local No. R14-87 and Kansas
National Guard, FLRC No. 76A-16 (and other cases consolidated therewith)
(Jan. 19, 1977), Report No. 120, at 11-12.
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Thus, the Council's illustrative criteria for determining compelling
need, while distinctive from one another in substance, share one basic
characteristic intended to give full effect to the compelling need
concept: They collectively set forth a stringent standard for deter-
mining whether the degree of necessity for an internal agency regula-
tion concerned with personnel policies and practices and matters
affecting working conditions warrants a finding that the regulation
is "critical to effective agency management or the public interest"
and, hence, should act as a bar to negotiations on conflicting pro-
posals at the local level. This overall intent is clearly evidenced
in the language of the criteria, several of which expressly establish
that essentiality, as distinguished from merely helpfulness or desira-
bility, is the touchstone. [Emphasis in original.]

While the agency in the present case has adverted to alleged "difficulties"

and unspecified increased costs which might derive from the union's pro-
posed biweekly pay periods, it has failed to establish in any manner that
semimonthly pay periods, as uniformly provided in the regulation are of
critical significance to agency management or to the effectuation of any
public interest. Indeed, the agency tacitly recognized the nonessentiality
of the concept of semimonthly pay periods, stating in its determination:

As a matter of information, a new Chapter 14 to Air Force Regulation
40-7, which is currently being staffed, will mandate bi-weekly pay
periods for Air Force non-appropriated fund employees beginning some-
time in 1977 after computer programming and testing have been completed.
This change may alleviate the concerns of the non-appropriated fund
employees at McGuire Air Force Base.-*

Accordingly, we find that the agency has failed to show that a "compelling
need" exists, within the meaning of section 11(a) of the Order and part
2413 of the Council's rules, for the agency regulation (AFM 176-378, para.
1-6b) asserted as a bar to negotiation on the union's proposal. The
agency's determination of nonnegotiability must therefore be set aside.

Proposal IV

Retirement Plan

Sgction 1. The UNION and MANAGEMENT agree to formulate a Committee
within 10 days of the signing of the contract for the purpose of pro-
curing an employees retirement plan.

Section 2. The committee shall consist of nine members, six (6)
appointed by the UNION and three (3) appointed by management. The
committee shall be tasked with completion of an agreement no later
than sixty (60) days after the formulation of the committee.

14/ The Council is administratively advised that the anticipated amend-
ment to AFR 40-7 has not yet issued.
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Section 3. The cost of the plan will be on a contributory basis
with ninety (90) percent of the cost borne by the employer and
ten (10) percent by the employee. All NAF employees shall be
eligible to participate.

Agency Determination

The agency determined that the proposal is nonnegotiable because it
violates agency regulations for which a "compelling need' exists under
section 11(a) of the Order and part 2413 of the Council's rules.

Question Here Before the Council

The question is whether a "compelling need" exists for the subject agency

regulations within the meaning of section 11(a) of the Order and part 2413
of the Council's rules.

Opinion

Conclusion: A '"compelling need" exists within the meaning of section 11(a)
of the Order and part 2413 (specifically, section 2413.2(e)) of the Council's
rules for the agency regulations here involved (AFR 40-7, chapter 12, and
related directives) to bar negotiation on the union's proposal. Thus,

the agency determination that the disputed proposal is nonnegotiable was
proper and, pursuant to section 2411.28 of the Council's rules, is sustained.

Reasons: The union proposal would create a union-management committee to
procure a retirement plan confined to NAF employees at the activity, with
costs of the plan borne 90 percent by the agency and 10 percent by the
employees. The agency claims that this proposal conflicts with AFR 40-7,
chapter 12 and related agency directives (AFR 34-3, vol. VIII, chapter 1,
and Air Force Welfare Board (AFWB) policy), which, as interpreted by the
agency, prohibit individual or Base-wide NAF instrumentalities from develop-
ing their own separate retirement plans. The agency further argues that

a "compelling need" for these agency regulations exists unigy section 11(a)
of the Order and section 2413.2(e) of the Council's rules.—~' We agree
with these contentions by the agency.

Under the cited agency regulations, the Department of the Air Force (in
conformity with DoD 1330.19-1M, chapter VI) has established a single and
comprehensive retirement program for all regular, full-time NAF employees
within that agency. The program is centrally administered by the AFWB
through a centrally established and maintained retirement fund. And the
retirement benefits, which are generally comparable to those provided for

15/ The agency also relies upon the "compelling need" criteria in section
2413.2(a) and (b) of the Council's rules. However, in view of our deci-
sion herein, we find it unnecessary to pass upon the applicability of
these criteria to the subject regulations.
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16/

Federal Civil Service employees,—' extend uniformly to the personnel in
the approximately 1200 separately funded individual NAF instrumentalities
at about 160 Air Force Bases, under the jurisdiction of the AFWB.

Without going into detail as to the operations and provisions of the
central retirement plan, it appears, based on the substantially uncon-
troverted assertions of the agency, that single computerized programs

have been developed for the handling and accounting of employee and agency
contributions, the maintenance of lifetime employee and survivor annuitant
needs, and the technical preparations for actuarial and projections of
benefit costs. Moreover, NAF employees of the agency may transfer freely
between individual NAF instrumentalities, without loss or interruption

of pension benefits accrued under the central retirement plan, and, in
‘some circumstances, may move between NAFI components of DoD without inter-
ruption in pension benefits acerued under the retirement plans of the
components involved.l7/ Finally, enhanced financial security and integrity
of benefits is afforded by the central retirement plan. As stated by the
agency in the latter regard: "[I]t is . . . important to note that under
AFWB jurisdiction, the central nonappropriated funds administered at the
HQ USAF level are the designated eventual successor funds for any liability
incurred by an individual NAFI, which cannot be borne by that NAFI . . .
[Aln activity such as McGuire Air Force Base is not authorized to commit

HQ USAF central nonappropriated funds through the local negotiation process.”

Section 2413.2(e) of the Council's rules, as previously indicated, provides H
that a "compelling need" exists for an agency regulation if such regulation
establishes uniformity for a substantial segment of employees of a primary
national subdivis}o?, "where this is essential to the effectuation of the
public interest."18/  1n our opinion, the "public interest'" plainly demands
that any retirement plan established for NAF employees be financially
solvent and provide benefits which are financially secure and completely
dependable for the NAF personnel.

Based on the entire record in the instant proceeding, we believe that the
central retirement program established by the subject regulations effectuates
this public interest. We further believe that the uniform application of
this central plan throughout the agency, as provided in the regulations,

is critical to the effectuation of the public interest; that is, such
uniformity is essential to the assurance of a financially solvent and

fully reliable retirement program for the NAF employees here involved.

16/ NAF employees are covered by the Social Security Act, so their benefits

derive from two sources, namely, social security and the agency central
retirement plan.

17/ As pointed out by the agency, the activity would be without authority
to negotiate transfer rights binding on another organization.

l§( It is, of course, unquestioned that the Department of the Air Force,
Whl?h issued the regulations here involved, is a "primary national sub-
division" of the Department of Defense as defined in section 2411.3(e)
Of-the Council's rules. Also the subject regulations clearly establish
uniformity for a substantial segment of the Air Force employees.
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Accordingly, we find that a '"compelling need" exists for AFR 40-7,
chapter 12 and related agency directives, under section 11(a) of the
Order and section 2413.2(e) of the Council's rules. Since the union's
proposal, which seeks to establish a separate retirement plan for the
NAF employees at the activity, violates the subject agency regulations,
as interpreted by the agency, we find that the proposal is nonnegotiable
and that the agency's determination must be upheld.

Provision V

- Article 9 (Hours of Work), Section 3

iy The NAF Intermittent employee will not be regularly scheduled to
2 more than 20 hours per workweek, and only used after the scheduling

r of the RPT [regular part time] employees have reached the maximum
e scheduled hours. .

t Agency Determination

The agency determined that this provision conflicts with section 12(b) (5)
of the Order and is therefore nonnegotiable.

g
m Question Here Before the Council

The question is whether the provision is violative of section 12(b)(5) or
Iv otherwise nonnegotiable under the Order.

e Opinion

=
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&

Conclusion: The provision, while not violative of section 12(b)(5), is
outside the agency's obligation to bargain under section 11(b) of the

Order. However, since the local parties agreed to this provision, the

agency cannot, after that agreement, raise an issue as to the negotia-
bility of the provision during the section 15 review process, on the basis

of section 11(b) of the Order. Thus, the agency's determination of non-
negotiability was improper, and, pursuant to s7ction 2411.28 of the Council's

y of

25

rules, that determination must be set aside.lg

. e:e:‘,::
Reasons: The agency contends that the subject provision improperly restricts
management's retained right to determine the methods, means, and personnel

rity
19/ This decision should not be construed as expressing or implying any
opinion of the Council as to the merits of the disputed provision. We

ey decide only that, in the circumstances here presented, the provision was

” properly subject to negotiation by the parties concerned under section 11(a)

' of the Order and, once agreed upon, could not be disapproved under section 15
h of the Order.
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by which its operations are to be conducted and thereby violates sec—
tion 12(b)(5) of the Order,zg/ We find this contention to be without

merit.

The Council considered the negotiability of a proposal closely analogous
to the provision here involved in the McClellan Air Force Base case. 1/
As the Council ruled in that case, the limitations established in such
a proposal on the use of intermittent employees concern "the numbers of
employees that the agency might assign to a particular organizational

unit, work project or tour of duty," i.e., the staffing patterns of the

20/ Section 12(b) (5) of the Order provides:

(b) [M]anagement officials of the agency retain the right, in
accordance with applicable laws and regulations --

(5) to determine the methods, means, and personnel by which such
operations are to be conducted. .

21/ NAGE Local R12-183 and McClellan Air Force Base, California, FLRC
No. 75A-81 (June 23, 1976), Report No. 107, at 1-4 of Council decision.
The proposal in that case read as follows (underscoring reflects portions
in dispute):

Article VIII, Hours of Work/Tours of Duty

Section 2. The basic workweek will be five consecutive days with
two consecutive days off. The hours of work for employees will
be as follows:

a. Full-time employees will have the opportunity to work a
forty hour week unless the workload is such that it will
not support forty hours. However, in no instance will
the full-time employees have their hours reduced by using
part-time or intermittent employees. At no time shall the
hours for full-time employees go below thirty-five hours
per workweek.

b. Part-time employees will have the opportunity to work a
t?irty—four hour week unless the workload is such that it
will not support thirty-four hours. However, in no instance
will the part—time employees have their hours reduced by
using intermittent employees. At no time shall the hours
for part-time employees go below twenty hours per workweek.
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agency. Accordingly, the disputed proposal was held excluded fES the
agency's obligation to bargain under section 11(b) of the Order__?uand
was therefore nonnegotiable.

For the reasons fully set forth in the McClellan Air Force Base decision,
we likewise find in the instant cas: that the subject provision is not
violative of section 12(b)(5), but is outside the agency's obligation to
bargain under section 11(b), of the Order. However here, unlike in the
McClellan Air Force Base case, the local parties agreed to the provision
in dispute and the agency disapproved the provision on%g later during
review of the agreement under section 15 of the Order. / Since the
agency had the option to bargain on the subject provision under section
11(b) and the agency's local bargaining representative exercised that
option by negotiating and entering into an agreement on this provision,
the agency was without authority, during the review process, to determigz
the provision nonnegotiable on the basis of section 11(b) of the Order. /

Accordingly, we find that the agency's determination that Article 9 (Hours
of Work), Section 3 is nonnegotiable was improper and must be set aside.

Provision VI

Article 14 (Reduction-in-Force), Section 1

The Civilian Personnel Office will notify the Union as soon as possi-
ble, but not less than 30 days, if one or more unit employees are
being separated due to a RIF action. The notice shall contain the
number of spaces and/or positions to be affected, the projected date
of the action and the reasons. In order to minimize the impact of

22/ Section 11(b) of the Order provides, in relevant part, that "the
obligation to meet and confer does not include matters with respect to

. . the numbers, types, and grades of positions or employees assigned
to an organizational unit, work project or tour of duty."

23/ Section 15 of the Order provides in relevant part as follows:

Sec. 15. Approval of agreements. An agreement with a labor organi-
zation as the exclusive representative of employees in a unit is
subject to the approval of the head of the agency or an official
designated by him. An agreement shall be approved . . . if it
conforms to applicable laws, the Order, existing published agency
policies and regulations (unless the agency has granted an excep-
tion to a policy or regulation) and regulations of other appropriate
authorities. . . .

24/ See, e.g., IAFF Local F-103 and U.S. Army Electronics Command, FLRC
No. 76A-19 (March 22, 1977), Report No. 122, and cases cited therein at
n. 6 of Council decision.
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a RIF, vacant positions in any base NAFI will be used for place-
ment of employees otherwise to be separated, if qualified for the
vacancy. [Underscoring reflects sentence in dispute.]

Agency Determination

The agency determined that the last sentence of this provision is non-
negotiable, because it conflicts with section 12(b)(2) of the Order.

Question Here Before the Council

The question is whether the disputed provision violates section 12(b) (2)
of the Order and is therefore nonnegotiable.

Oginion

Conclusion: The disputed provision infringes on management's right to
decide and act on the filling of existing vacancies, in violation of sec-
tion 12(b)(2) of the Order. Thus, the agency determination of nonnegotia-
bility was proper and, pursuant to section 2411.28 of the Council's rules,
is sustained.

Reasons: Section 12(b)(2) of the Order reserves to management the right
"to hire, promote, transfer, assign, and retain employees in positions
within the agency." As the Council has explained with respect to this
right:gg/

Section 12(b) (2) dictates that in every labor agreement management
officials retain their existing authority to take certain personnel
actions, i.e., to hire, promote, etc. The emphasis is on the reserva-
tion of management authority to decide and act on these matters, and
the clear import is that no right accorded to unions under the Order
may be permitted to interfere with that authority.

Additionally, the Council has ruled that section 12(b)(2) reserves to
management not only the right to decide whether or not to fill a position,
but also the right to change that decision once made.26/

25/ Veterans Administration Independent Service Employees Union and Veterans

Administration Research Hospital, Chicago, Illinois, 1 FLRC 227, 230 [FLRC
No. 71A-31 (Nov. 22, 1972), Report No. 31].

26/ Nat%onal Council of OEO Locals, AFGE, AFL-CIO and Office of Economic
Opportunity (Harkless, Arbitrator), 2 FLRC 293, 297 [FLRC No. 73A-67
(Dec. 6, 1974), Report No. 61]; NFFE Local 1555 and Tobacco Division, AMS,

USDA, 3 FLRC 138 [FLRC No. 74A-32 (Feb. 21, 1975), Report No. 64], at n. 5
of Council decision.
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The provision in question in the present case expressly states that manage-
ment will fill existing vacancies in nonappropriated fund installations
with unit employees adversely affected by reduction-in-force actions.

Thus, the agency is plainly constricted, by the literal language of the
disputed provision, in its reserved authority under section 12(b)(2) to
decide not to fill existing positions, as well as its right to change

such decision once made.

For the foregoing reasons, we find that Article 14 (Reduction-in-Force),
Section 1, is violative of section 12(b)(2) of the order.27/ Therefore,
the agency's determination of nonnegotiability was proper and must be
sustained.

Provision VII

Article 14 (Reduction-in-Force), Section 7

The bumping and retreat right of employees affected by RIF shall be
in accordance with seniority (Article 8). Those employees having
the least seniority shall be reached for RIF first. Recall and
position offers shall be in reverse order. Employees reached for
RIF have the rights to bump lower graded and category employees,
when those employees are in the same line of work, and also have
retreat rights to a lower graded position to which they previously
held for a period of at least six (6) months, providing there is an
employee with less seniority.

Agency Determination

The agency determined that the third sentence (underscored) of the above
provision conflicts with rights reserved to management under section 12(b) (2)
of the Order and is therefore nonnegotiable. The agency further determined
that the balance of this provision violates a Department of Defense regula~-
tion for which a "compelling need" exists under section 11(a) of the Order,
and part 2413 of the Council's rules, and is thus also nonnegotiable.

Questions Here Before the Council

A. Whether the third sentence of the subject provision is rendered non-
negotiable by section 12(b) (2) of the Order.

27/ We do not, of course, here decide that provisions which, for example,
would accord priority consideration in the filling of vacant positions to
employees adversely impacted by reductions-in-force, would be nonnegotiable.
For comparison, see, FPM, chapter 351, subchapter 10; FPM, chapter 330, sub-
chapter 2-1 through 5, which apply to employees who, unlike the employees
here involved, are in the competitive service.
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B. Whether the balance of the subject provision conflicts with an agency
regulation for which a ''compelling need" exists within the meaning of
section 11(a) of the Order and part 2413 of the Council's rules.

Opinion

Conclusion as to Question A: The third sentence of the provision here
involved contravenes management's reserved authority to fill positions,
i.e., to hire, promote, transfer and assign employees in positions within
the agency, under section 12(b)(2) of the Order. Accordingly, the agency
determination that this sentence is nonnegotiable was proper and, pursuant
to section 2411.28 of the Council's rules, is sustained.

Reasons: As previously indicated under Provision VI, supra, section
12(b) (2) reserves to management alone the decision and action authority
to hire, promote, transfer and assign employees in positions within the
agency. which authority cannot be interfered with by any agreement of the
parties.

The disputed sentence in the subject provision requires that, where a RIF
action has occurred, recall and position offers shall be made to employees
adversely affected by such action on the basis of the seniority of the
employees involved. The intent of this sentence, as explained by the
union, is "that a senior employee will be offered a job to which . . .

he would have preference, rather than allowing the employer to 'skip'

down a list of senior employees in order to 'select out' senior employees
through an unrestricted reemployment process."

The Council was presented with a question as to the negotiability of com-
parable language in a proposal in the Maritime Union case. There, the
disputed proposal required that "rehire preference" for certain positions
be accorded employees who were laid off after 90 days of satisfactory

employment. In holding nonnegotiable this proposal (along with a proposal

granting "hiring prggﬁrence" to applicants with Coast Guard endorsements),
the Council stated:==

Rather than calling for the "consideration' of certain criteria in
selecting applicants for agency vacancies, the record indicates that
the proposals would establish 'preference' for the categories of job
seekers described therein. That is, the proposals would establish

a positive requirement that the categories of job seekers described
therein be hired or rehired ahead of any other job seekers. Thus,
the language of the proposals, through the use of the phrases 'hiring,
preference' and 'rehire preference' clearly would interfere, under
the circumstances to which it applies, with management's authority

to decide upon the selection of an individual once a decision had

28/ National Maritime Union of America, AFL-CIO and National Oceanic and

Atmospheric Administration, FLRC No. 76A-79 (Jume 21, 1977), Report No. 128.

29/ 1d, at 3 of Council decision.
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been made to fill a position through the hiring process. The pro-
posals would deprive the selecting official of the required discretion
inherent in making such a decision.

The union's proposals, which would require management to give pre-
ference to individuals who fall within the particular categories
described therein, i.e., who meet the criteria described therein,
impose constraints upon and clearly interfere with management's
authority to hire employees in positions within the agency under
section 12(b) (2) of the Order. Accordingly, we find that the pro-
posals violate section 12(b) (2) of the Order. [Emphasis in original;
footnotes omitted.]

For similar reasons, we are of the opinion that the third sentence of the
subject provision in the instant case, which would require preference in
recalls and position offers to the most senior employee adversely impacted
by RIF action, would interfere with management's reserved authority to

fill positions within the unit and would thereby violate section 12(b) (2)
of the Order. Accordingly, we uphold the agency's determination that the'
thir%o7entence of Article 14 (Reduction-in-Force), Section 7 is nonnegotia-
ble.=2x

We turn then to the next question (Question B), concerning the negotia-
bility of the balance of the disputed provision.

Conclusion as to Question B: The first, second and fourth sentences of
the provision here involved conflict with a Department of Defense regula-
tion for which a "compelling need" exists, within the meaning of section
11(a) of the Order and part 2413 (specifically, section 2413.2(c)) of the
Council's rules. Thus, the agency determination that the balance of the
subject provision is nonnegotiable was proper and, pursuant to section
2411.28 of the Council's rules, is sustained.

Reasons: The Department of Defense regulation relating to nonappropriated
fund instrumentalities, relied upon by the agency to,bar32?gotiation on
the balance of the disputed provision, reads as follows:=—

30/ As .indicated in n. 27, supra, we do not decide in the present case
that provisions which, for instance, would grant priority or special con-
sideration in the filling of vacant positions to employees adversely
affected in a RIF action, would be violative of section 12(b) (2) of the
Order. See also, for comparison, FPM chapter 335, subchapter 4-3(c)(2)
which applies to employees in the competitive service.

31/ Department of Defense Persomnel Policy Manual for Nonappropriated
Fund Instrumentalities, Section 1330.19-1M, chapter V, paragraph A.2.j.
(1974). A separate regulation of the Air Force (AFR 40-7, paragraph
5-5a(4)) implements the cited Dol regulation, but the agency did not
expressly rely on the Air Force directive in its determination of non-
negotiability.
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Personnel Relations and Services

A. Employee-Management Relations.

2. Specific Policies

j. Reduction in Force. Heads of DoD Components will
develop and implement procedures for their respective
organizations which will, when necessary, provide for

the orderly reduction of the workforce of NAFIs with a
minimum of disruption to operations. A system of reten-
tion for regular full-time and regular part-time personnel
will be developed which will consider employee fitness,
performance, and length of NAFI service. All elements

in any retention point credit plan will be job related

in keeping with DoD policies of fair employment practices.
Every effort should be made to accomplish necessary adjust-
ments in the workforce through reassignment, transfer and
normal attrition. [Emphasis supplied.]

The union contends that the above regulation is not a bar to negotiation
on the disputed portions of the provision, in effect, because: (1) the
agency has misinterpreted the language of the agreement provision and,
as properly construed, this language is not violative of the agency
regulation; and (2), in any event, no 'compelling need" exists for the
regulation relied upon by the agency. We find no merit in the union's
position.

As to (1), the disputed portions of the provision require, by their express
terms, that employees having the least seniority shall be the first reached
for RIF action, and that the various retention rights for employees
adversely affected by RIF, as described in the provision, shall be con-
trolled by the seniority of the employees involved. The union argues
t?at the term "seniority" must be "assumed" to include such factors as
fitness and performance, since employees who were unfit or had failed
adequately to perform would not have been maintained in their jobs before
the gIF action; and, that the agency therefore erred in construing the
provision as establishing a retention system based solely on length of
service.

ﬂowever,’the term "seniority" as used in the provision is well recognized

in the field of labor relations to refer simply and solely to the length

of service of the particular employee concerned.Z%/ Moreover, it is a
matter of common knowledge, as more fully discussed hereinaft;r, that signifi-
cant differences in fitness and performance frequently prevail between
acceptable employees in like positions within any organizational entity

32/ Roberts' Dictionary of Industrial Relations 493 (rev. ed. 1971).
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and such differences do not necessarily derive from the length of service
of the respective employees. Thus, the reference in the agreement pro-
vision to "seniority" does not, in itself, embrace the fitness and

performance of existing personnel as compared with one another for RIF
purposes.éél

Accordingly, we are of the opinion that the agency properly interpreted
the disputed portions of the provision as establishing a retention system
based solely on length of service. Further, as the Council has frequently
indicated, the agency's interpretation of its own regulation as preclud-
ing such a provision is, of course, binding on the Council in a negotia-
bility dispute, under section 11(c)(3) of the Order.34/ Therefore, we

find that the disputed portions of the provision violate the cited
regulation relied upon by the agency.

As to (2), namely the "compelling need" for the agency regulation here
involved, the agency determined that the regulatory requirement (i.e.,
that the retention system for nonappropriated fund employees in RIF
circumstances must take into account employee fitness and performance

as well as length of service) '"is necessary to insure the maintenance

of basic merit principles" and thereby fully satisfies the criterion for
establis?ing "compelling need" under section 2413.2(c) of the Council's
rules. The union disputes this determination, contending again that
seniority for retention purposes sufficiently takes into account the fit-
ness and performance of employees if management has previously fulfilled
its obligation to correct personnel deficiencies on a day-to-day basis,
and therefore that no'compelling need"exists for the subject regulation.

It is not seriously controverted by the union that the phrase "basic
merit principles," as used in section 2413.2(c) of the Council's rules,

33/ Cf. American Federation of Government Employees, Local 1862 and Veterans

Administration Hospital, Altoona, Pennsylvania, FLRC No. 76A-128 (Aug. 31,
1977), Report No. 137.

34/ See, e.g., id, at 7 of Council decision.

35/ Section 2413.2(c) of the Council's rules provides as follows:

§ 2413.2 1Illustrative criteria

A compelling need exists for an applicable agency policy or regula-
tion concerning personnel policies and practices and matters affecting
working conditions when the policy or regulation meets one or more

of the following illustrative criteria:

.

(c) The policy or regulation is necessary to insure the maintenance
of basic merit principles.
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reflects the concept, among others, that employees should be selected,
assigned, promoted and retained on the basis of their relative ability
to perform the assigned work, and thereby to assure the effective per-
formance of government operations. As already indicated under (1), above,
significant differences often exist in the relative ability of employees
within similar .positions of the same organizational entity, which dif-
ferences are not alone dependent on the comparative lengths of service
of the respective employees involved. Therefore, to maintain basic
merit principles, a retention system which is operative under RIF con-
ditions plainly should include consideration of such factors as fitness
and performance, in addition to the length of service of the affected

employees.=22

Contrary to the argument of the Union, the sanctioned consideration by

an agency of an employee's fitness and performance, as well as length

of service, during a reduction of the workforce neither impliedly con-
dones previous failures to discipline nonperformance or previous failures
to correct deficiencies in performance, nor constitutes '"a second screen-
ing process" which is subject to abuse by the agency. Rather, such con-
sideration merely recognizes the differences in relative abilities which
often exist between acceptable employees in similar positions within the
agency and seeks to retain the most competent workforce consistent with
the needs of the agency and the interests of the public. Moreover, so

far as appears from the record, any abuse by the agency is readily subject
to correction by means such as grievance and arbitration provisions of an
agreement entered into in conformity with the Order.

Accordingly, we find that the agency regulation here in question '"is
necessary to insure the maintenance of basic merit principles' and,
therefore, that a "compelling need" exists for the regulation to bar
negotiation on the balance of the disputed provision under section 11(a)
of the Order and section 2413.2(c) of the Council's rules. Since the
first, second and fourth sentences of Article 14 (Reduction-in-Force),
Section 7, would violate this regulation, the provision is nonnegotiable
and the agency determination of nonnegotiability must be upheld.

Provision VIII

Article 18 (Merit Promotion), Section 1

2. 1In order to be eligible for Merit Promotion, an employee must

be a regular employee of the unit and meet the minimum qualifica-
tions of the Merit Promotion Announcement.

36/ While as previously mentioned at p. 3, supra, nonappropriated fund
employees are outside the competitive servicé?—fﬁg basic merit principles
applicable to the competitive service are of course relevant to these
employees. 1In this regard, the retention system for RIF purposes under
the competitive service is predicated not only on length of service,

but also on such individual considerations as the performance ratings

of the employees involved. See, e.g., FPM, chapter 351, subchapter 5-5
and 6.
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3. All qualified employees in the unit will have the first
opportunity for vacant positions. Up to three highest qualified
employees will be referred to the supervisor for selection. Selec-
tion will be made from that certificate.

Agency Determination

The agency determined that the above provision violates section 12(b) (2)
of the Order and is thereby nonnegotiable,

Question Here Before the Council

The question is whether the subject provision is nonnegotiable because
it contravenes section 12(b) (2) of the Order.

Opinion

Conclusion: The disputed provision conflicts with management's reserved
authority to hire, promote and transfer employees under section 12(b) (2)
of the Order. Accordingly, the agency determination of nonnegotiability
was proper and, pursuant to section 2411.28 of the Council's rules, is
sustained.

Reasons: As discussed under Provision VI, supra, section 12(b)(2) of
the Order reserves to management alone the right to decide and act on
the hire, promotion and transfer of employees in positions within the
agency. Such agency authority may not be interfered with by any right
accorded a union under a bargaining agreement.

The provision here in question would limit eligibility for merit promo-
tions to "regular employees in the unit,'' meeting the minimum qualifications
for the position, and would accord such employees ''the first opportunity

for vacant positions.'" 1In other words, the regular unit employees, under
the subject provision, would be granted preference over other unit or
nonunit applicants who seek by hire, transfer or promotion, to fill the
vacant unit positions. The Council considered a similar proposal in

the recent Immigration and Naturalization Service case.3’/ The Council

held such proposal plainly violative of section 12(b) (2), stating (at 16

of Council decision):

37/ AFGE (National Border Patrol Council and National INS Council) and
Immigration and Naturalization Service, U.S. Department of Justice, FLRC
No. 76A-68 (Aug. 31, 1977), Report No. 136. The disputed proposal in
that case (Proposal XI.8-1.B.4.(b)) reads as follows:

(b). A person from outside the agency will not be considered for
appointment, transfer to a position or to a lower position with
known promotion potential unléss he is evaluated under the same
competitive promotion procedures as agency employees for promotion
and found to rank above the best qualified.
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Paragraph (b) of the proposal presently before us . . . would
require management to select from among internal candidates for

the positions covered by the proposal ahead of any applicant from
outside the agency who was not better qualified than the best
qualified agency candidate. Hence, contrary to the union's
assertion, paragraph (b) does not merely address the "area of
consideration," as previously discussed herein. Rather, it

would in effect bar consideration of nonagency candidates in

the circumstances described in the proposal. Hence, apart from
other considerations, it would impose constraints upon, and clearly
interfere with, management's authority to hire or transfer employees
in positions within the agency under section 12(b)(2) of the Order.
Therefore, we find paragraph (b) of the proposal to be violative

of section 12(b)(2) and, consequently, nonnegotiable. [Emphasis
in original.]

Furthermore, the disputed provision in the instant case provides that
selection for promotion would be required from a certificate containing
the names of "up to three highest qualified employees." Thus, manage-
ment's right to decide and act on promotions would be wholly negated

if the certificate contained only one name, since promotion of that
individual would be mandatory upon the agency.

In view of the foregoing, including the reasons more fully set forth in
the Immigration and Naturalization case, we find that Article 18 (Merit
Promotion), Section 1, violates section 12(b)(2) of the Order. There-
fore, the agency's determination of nonnegotiability was proper and must
be sustained.

By the Council.

’_ﬁ

z[ //V/ /)L/(},,,‘ V

Henry B. /Frazier IIIV
Execufive Director

Issued: January 27, 1978w

Attachment:
APPENDIX
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APPENDIX

Personnel Policy Manual for Nonappropriated Fund Instrumentalities,
DOD 1330.19-1M, 6 September 1974.

CHAPTER III

SALARIES AND WAGES

A. GENERAL POLICY

1. Hourly Paid Employees. Rates of pay for hourly paid employees will
be determined on the basis of the duties and responsibilities of the jobs,
and will be generally commensurate with prevailing rates in the immediate
locality of employment for comparable work in similar enterprises in the
private sector. Locality wage surveys, at approximately annual intervals
will serve as the basis for adjustments of pay rates, if warranted.

b. In accordance with the provisions of PL 92-392, the Civil Service
Commission has issued FPM Supplement 532-2, which contains detailed pro-
cedural instructions for the operation and implementation of the wage system
for NAFI CT employees. The Department of Defense Nonappropriated Fund
Satary and Wage Fixing Authority (the pay fixing authority for NAFI employees
within the DoD) has administratively extended certain of the principles of
PL 92-392 and CSC instructions to cover Administrative Support (AS) and

Patron Services (PS) positions, hourly paid positions not covered by PL 92-392.

. . .

2. Salaried Employees. The Department of Defense Non-appropriated
Fund Salary and Wage Fixing Authority has also established the Universal
Annual (UA) salary system which covers employees in managerial, executive,
technical and professional positions.

a. Pay for annual salary employees in managerial, executive, tech-
nical and professional positions . . . will be administratively fixed and
adjusted from time to time, as nearly as is consistent with the public
interest, and the Universal Annual (UA) salary system, commensurate with
the rates of compensation for Civil Service employees in positions of com-
parable difficulty and responsibility subject to the "General Schedule."
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B. SPECIFIC POLICIES

2. Compensation.

a. Pay Plans - Coverage. NAFI employees will be compensated under
one of the following pay plans:

(1) Hourly Pay Plan

(a) Compensation for an employee in a recognized trade or
craft, or other skilled mechanical craft or in an unskilled, semiskilled,
or skilled manual labor occupation and any other individual including a
foreman and a supervisor, in a position having trade, crafc, or laboring
experience and knowledge as the paramount requirement, will be fixed and
adjusted from time to time, as nearly as is consistent with the public
interest in accordance with prevailing rates determined by a survey of
wages paid by private employers to full-time employees doing comparable
work in a representative number of retail, wholesale, service and recrea-
tional establishments in the immediate locality of employment and engaged
in activities similar to those of NAFIs for which the survey is made.

(b) Compensation for an employee in a NAFI clerical,
administrative, fiscal, sales, and patron service position will be fixed
and adjusted from time to time as nearly as is consistent with the public
interest, in accordance with prevailing rates determined by a survey of
wages paid by private employers to full-time employees doing comparable
work in a representative number of retail, wholesale, banking, insurance,
service and recreational establishments in the immediate locality of
employment and engaged in activities similar to those of the NAFIs for
which the survey is made.

(2) Annual Salary Plan. Compensation for employees in
managerial, executive, technical or professional positions will be on an
annual salary basis and will be administratively fixed and adjusted from
time to time as nearly as is consistent with the public interest, com-
mensurate with the rates of compensation for Civil Service employees in
positions of comparable difficulty and responsibility subject to the
"General Schedule," (Title 5 U.S.C. 5332).
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FLRC No. 77A-42

Department of Housing and Urban Development and American Federation of
Government Employees, Local 3409, AFL-CIO, Greensboro, North Carolina
(Jenkins, Arbitrator). This appeal arose from the arbiirator's award
r directing the agency to appoint the grievant to a supervisory position. The
T Council accepted the agency's petition for review insofar as it related to
& the agency's exception which alleged that the award violated Civil Service
1 Commission regulations (Report No. 130).

Council action (January 27, 1978). The Council concluded that the arbitra-
tor's award was violative of the Federal Personnel Manual. Accordingly,

i pursuant to section 2411.37(b) of its rules of procedure, the Council set

I aside the award.
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UNITED STATES
FEDERAL LABOR RELATIONS COUNCIL ®
WASHINGTON, D.C. 20415

Department of Housing and Urban
Development

and FLRC No. 77A-42
American Federation of Government

Employees, Local 3409, AFL-CIO,

Greensboro, North Carolina

DECISION ON APPEAL FROM ARBITRATION AWARD

Background of Case

Based upon the findings of the arbitrator and the entire record, it appears
that the grievant, a nonsupervisory employee in the Greensboro Area Office
of the Department of Housing and Urban Development (the activity) and a
member of the bargaining unit covered by the parties' negotiated agreement,
applied for the posted vacancy of Supervisory Loan Specialist, GS-1165-12.
After being informed that an employee of the Manchester, New Hampshire,
Area Office had been selected for the position and that he (grievant) had
been in the best qualified group of candidates considered by the selecting
official, the grievant filed a grievance. He alleged, in part, that the
selection of the other employee for the position was improper because
neither the selecting official nor his designee had interviewed him and
the selected employee was not an employee of the activity. Failing reso-
lution of the dispute, the union invoked arbitration.

Arbitrator's Award

In the oPinion accompanying his award the arbitrator defined the issue
before him as follows:

In the appointment of [the selected employee] instead of [the griev-
?nt]z @id Management comply with its obligations, both explicit and
implicit, as predicated in pertinent articles of the Agreement,
especially Article XVII, B.5?1/ [Footnote added. ]

1/ According to the award, Article XVII, Section B.5 provides:

It i? agreed that the employer will utilize to the maximum extent
possible, the skills and talents of its employees. Therefore,
consideration will first be given in filling vacant positions and
neW}y-created positions to employees within the Greensboro Area
OfflC?. Outside candidates will not be considered until lateral i
reassignment and promotion procedures have been exhausted, except
where precluded by Civil Service Commission or HUD regulations.
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The arbitrator reasoned that '"there was an implicit infraction of
Article XVII, B.5" because:

1. As the language of the disputed Article neither includes nor
excludes threshold supervisory positions, the position in question
is not specifically excluded.

2. A GS-12 candidate on the Best Qualified List of the Greensboro
Area Office, the grievant was highly eligible and his qualifications
were exceptional.

3. TFor three years preceding the appointment of [the selected
employee], management filled . . . threshold supervisory vacancies
with members of the bargaining unit.

4. The short conversation . . . [given the grievant] which "con-
cerned individuals in the Loan Management Branch,'" and failed to
"deal with any of the numerous items listed in the Vacancy Announce-
ment'" scarcely met the obligation "to utilize, to the maximum extent
possible, the skills and talents of its employees." By virtue of
his expertise in the field of Loan Management, the grievant deserved
due consideration in an extensive interview. This short interview
hardly fulfilled the assurance that '"[o]utside candidates will not
be considered until lateral reassignment and promotion procedures
have been exhausted."

As his award, the arbitrator stated:

After careful consideration of the facts, exhibits, testimony of
both parties, and pertinent provisions of the Agreement . . . espe-
cially Article XVII, B.5, the arbiter grants the request of the
Union in part. He rules that the Area Director . . . shall within
a few weeks consult with the grievant . . . concerning his wishes
and before January 1, 1978, appoint him to a supervisory position,
either that of Supervisory Loan Specialist or another which is
acceptable.

Agency's Appeal to the Council

The agency filed a petition for review of the arbitrator's award with the
Council. Under section 2411.32 of the Council's rules of procedure, the
Council accepted the petition for review insofar as it related to the
agency's exception which alleged that the award violates Civil Service
Commission regulations.Z/ The union filed a brief.

2/ The agency requested and the Council granted, pursuant to section
2411.47(f) of the Council's rules of procedure, a stay of the award pend-
ing the determination of the appeal.
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Opinion
Section 2411.37(a) of the Council's rules of procedure provides that:

(a) An award of an arbitrator shall be modified, set aside in whole
or in part, or remanded only on grounds that the award violates
applicable law, appropriate regulation, or the order, or other
grounds similar to those applied by the courts in private sector
labor-management relations.

As previously stated, the Council accepted the agency's petition for
review insofar as it related to the agency's exception which alleged that
the award, by directing the appointment of the grievant to a supervisory
position, violates Civil Service Commission regulations.

With respect to the issue presented by the acceptance of the agency's
exception, the Council has previously received and applied Civil Service
Commission interpretations of applicable Commission regulations pertaining
to arbitration awards which, as here, direct an agency to select a
particular individual for a particular position.é. The Civil Service
Commission has advised the Council that:4/

FPM Chapter 335, Subchapter 2 (Requirement 6)2/ sets forth the

management right to select or nonselect. This management right can
only be abridged if a direct causal connection between the agency's
violation(s) and the failure to select a specific employee or from

3/ The Council notes that in this case the arbitrator directed the agency
to select the grievant for the position of Supervisory Loan Specialist or
"another which is acceptable." However, the arbitrator made it clear that
the agency had to select the grievant for a particular type of position,
specifically a supervisory position.

4/ Tooele Army Depot, Tooele, Utah and American Federation of Government
Employees, AFL-CIO, Local 2185 (Linn, Arbitrator), FLRC No. 75A-104
(July 7, 1976), Report No. 108 at 3-4 of the Council's decision. See
also Veterans Administration Center, Temple, Texas and American Federa-
tion of Government Employees, Local 2109 (Jenkins, Arbitrator), FLRC

No. 74A-61 (Feb. 13, 1976), Report No. 99; Francis E. Warren Air Force
Base, Cheyenne, Wyoming and American Federation of Government Employees,
Local 2354 (Rentfro, Arbitrator), FLRC No. 75A-127 (Sept. 30, 1976),
Report No. 114.

5/ Requirement 6. Each plan shall provide for management's right to
select or nonselect. Each plan shall include a procedure for referring
to the selecting official a reasonable number of the best qualified
candidates identified by the competitive evaluation method of the plan
(referral of fewer than three or more than five names for a vacancy may
only be done in accordance with criteria specified in the plan).
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a specific group of employees is established. It must be determined
by competent authority that but for the violation(s) that occurred,
the employee in question would definitely (and in accordance with law,
regulation, and/or negotiated agreement) have been selected. [Foot-
note added.]

holg In the instant case, however, there has been no finding by the arbitrator
that the requisite direct causal relationship exists between the agency's
violation of the negotiated agreement and the grievant's failure to be
t selected, a finding essential to sustaining as consistent with the Federal
Personnel Manual an award directing that an individual be selected for a
particular position.8/ Accordingly, we conclude that the arbitrator's
award which directs the agency to appoint the grievant to a supervisory
position is violative of the Federal Personnel Manual and cannot be
sustained.

t
¢ the
s

Conclusion

N For the foregoing reasons and pursuant to section 2411.37(b) of the
Council's rules of procedure, we set aside the arbitrator's award.

By the Council.
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Executiva)Director

2 i Issued: January 27, 1978

6/ Although the arbitrator in the present case found that 'there was an
szt implicit infraction" of the parties' negotiated agreement because of the
f’/ interviewing official's ''short conversation' with the grievant, nowhere
" in the award does the arbitrator make the requisite finding that if the
S agreement had not been violated and the lengthier interview had been
%/ granted, the selecting official would definitely have selected the griev-
e ant for promotion.

oyees

%Ll Because, as indicated, in this case the arbitrator did not make the
requisite finding of a causal connection between the violation of the
agreement and the grievant's failure to be selected for promotion, we do

0 not reach the question of whether, had such a causal connection been

it established, the arbitrator could have legally granted the remedy he did,
i.e., if the grievant were not appointed to the position of Supervisory

Lan Loan Specialist, then to another supervisory position "which is acceptable."

3y
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FLRC No. 77A-52

Federal Aviation Administration and Professional Air Traffic Controllers
Organization (Sinclitico, Arbitrator). This appeal arose from part of the
arbitrator's award directing the agency to provide certain improvements in
the agency parking lot at a particular airport. The Council accepted the
agency's petition for review, which took exception to the award on the
ground that the arbitrator exceeded his authority. The Council also grantef
the agency's request for a stay of the award (Report No. 133).

Council action (January 27, 1978). The Council concluded that the arbitrato
exceeded his authority by directing the agency to provide the parking lot
improvements in question. Accordingly, pursuant to section 2411.37(b) of it
rules of procedure, the Council modified the award by striking that part of
the award here in dispute. As so modified, the Council sustained the award
and vacated the stay which it had previously granted.
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UNITED STATES
FEDERAL LABOR RELATIONS COUNCIL
WASHINGTON, D.C. 20415

Federal Aviation Administration

and FLRC No. 77A-52

Professional Air Traffic
Controllers Organization

DECISION ON APPEAL FROM ARBITRATION AWARD

Background of Case

This appeal arose from the arbitrator's award directing the Federal Aviation
Administration (the agency) to provide certain improvements in the FAA
parking lot at the Seattle-Tacoma Airport.

Based upon the findings of the arbitrator and the entire record, it appears
that parking was provided for FAA employees at the Seattle-Tacoma Airport
in a lot adjacent to the main parking garage. Parking in the main garage
was reserved primarily for passengers utilizing the airport. An executive
lot, set off from the main parking area of the garage, but in the same
structure, was reserved by the airport for top management personnel of

the airport. Other airport employees were required to use a parking facil-
ity serviced by a shuttle bus and located approximately 1 mile from the
terminal area. The Professional Air Traffic Controllers Organization (the
union) filed a grievance alleging that since "airport employees" were
parking in the executive parking lot and since the executive lot is "far
superior" to the FAA lot, the agency had violated Article 47, Section 1 of
the parties' agreement which provides that FAA "will endeavor to obtain
parking accommodations at least equal to those provided the employees of
the airport owner or operator," and FAA Order 4665.3A, which is incorporated
into the agreement and which provides that "[plarking accommodations should
be at least equal to those provided the employees of the airport owner/
operator."l/ The grievance was ultimately submitted to arbitration.

1/ Article 47 (PARKING) provides in pertinent part:

Section 1. The Employer will provide adequate employee parking
accommodations at FAA owned or leased air traffic facilities where
FAA controls the parking facilities. This space will be equitably
administered among employees in the bargaining unit, excluding spaces
reserved for government cars and visitors. There may be a maximum

of three reserved spaces at each facility where such spaces are avail-
able except at facilities where there are employees with bona fide
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The Arbitrator's Award

The parties stipulated the issue to be decided by the arbitrator as follows:

Is the Agency in compliance with Article 47 of the current PATCO-FAA
Agreement and with FAA Order 4665.3A as respects the adequacy of

(Continued)

physical handicaps. At other air traffic facilities, the Employer
will endeavor to obtain parking accommodations at least equal to

those provided the employees of the airport owner or operator. Where
it is possible to reserve more than three parking spaces, one addi-
tional reserved space shall be made available to the principal facility

representative.

Section 4. Parking accommodations at FAA occupied buildings and
facilities will be governed by law, regulation and FAA Order 4665.3A.

FAA Order 4665.3A provides in pertinent part:

5. DETERMINING ADEQUACY OF PARKING.

. . . . . . .

b. Factors to be Considered. In pursuing the objective of providing
parking accommodations close to a facility at no or very minimal cost
to the employees, a firm but reasonable and responsible position must
be taken. Some considerations are:

(1) Parking accommodations should be at least equal to those
provided the employees of the alrport owner/operator.

(2) The distance between the parking area and the facility
should take into account weather conditions and personnel safety
factors.

A reasonable distance may be 500 feet depending on the specific
circumstances at a given location. Generally, an employee should
not have to resort to another means of transportation (e.g.,
shuttle buses) to reach the facility from the parking area. But
the availability of this type transportation must be considered
in arriving at a final decision on the adequacy question.

(3) TFree parking for employees is a desirable objective. A
reasonable cost to employees as determined by Regional and Center
Directors, may be appropriate depending on specific situatioms.
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parking accommodations provided for the bargaining unit members at
Seattle-Tacoma air traffic control tower? If not, what is the appro-
priate remedy?

In the opinion accompanying his award the arbitrator discussed the meaning
of the terms "adequate parking" and "employees' as used in Article 47 of
the agreement and FAA Order 4665.3A. 1In doing so he referred primarily to
the three factors to be considered in determining adequacy of parking
listed in section 5(b) of FAA Order 4665.3A.2/

As to the first factor, that parking accommodations should be at least equal
to those provided the employees of the airport owner/operator, the arbitra-
tor found that the word "employees" as used therein does not encompass top
management personnel of the airport for purposes of providing FAA personnel
with equivalent parking. Therefore he determined that while 'the Executive
lot is superior to the lot being used by FAA employees . . ., no 'employees'
as the term is utilized in FAA Order 4665.3A are currently parking there."
As to the other two factors, the arbitrator found that the distance between
the parking area and the facility is under 500 feet, that the employees do
not have to resort to shuttle buses or other means of transportation to get
between the facility and the parking area, and that the parking provided
FAA personnel is free of charge. Therefore the arbitrator concluded that
"the FAA lot is adequate and in compliance with Article 47 and FAA

Order 4665.3A."

After reaching this conclusion as to the grievance the arbitrator stated:

Notwithstanding this conclusion, the Arbitrator is concerned with the
status of security at the FAA lot. It is his opinion that additional
lighting and protection from trespassers and falling objects is
warranted. The Award which follows recognizes this need and adds the
conditions stated herein. Furthermore, these conditions should be met
since [it was recommended] that the lot be accepted only if '"lighting,
security., and snow removal" were provided.

Accordingly, the arbitrator made the following award:

A. The Agency is in compliance with Article 47 of the current FAA
agreement and with FAA Order 4665.3A as respects the adequacy of
parking accommodations provided for the bargaining unit members
at Seattle-Tacoma air traffic control tower.

B. In order to fully provide for the adequacy of its lot, it is
directed that FAA:

1. Provide a security fence around the perimeter of the FAA
parking lot.

2/ See n. 1 supra.
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2. Provide additional lighting sufficient to illuminate the
back portions of the lot.

3. Provide a protective barrier to prevent objects from falling
in the lot. This can be accomplished by adding some protective
wiring to the top of the security fence along the side of the

parking garage.

Agency's Appeal to the Council

The agency filed a petition for review of the arbitrator's award with the
Council. Under section 2411.32 of the Council's rules of procedure, the
Council accepted the petition for review which took excepg'on to the award
on the ground that the arbitrator exceeded his authority.=' Neither party
filed briefs as provided in section 2411.36 of the Council's rules.

Opinion
Section 2411.37(a) of the Council's rules of procedure provides that:

(a) An award of an arbitrator shall be modified, set aside in whole
or in part, or remanded only on grounds that the award violates
applicable law, appropriate regulation, or the order, or other
grounds similar to those applied by the courts in private sector
labor-management relations.

As previously indicated, the Council accepted the agency's petition for
review of the arbitrator's award on the ground that the arbitrator exceeded
his authority.4

The Council will sustain a challenge to an arbitration award where it is
shown that the arbitrator exceeded the scope of his authority by determining
an issue not included in the subject matter submitted to arbitration.
American Federation of Government Employees, Local 12 (AFGE) and U.S. Depart-
ment of Labor (Jaffee, Arbitrator), 1 FLRC 479, 485 [FLRC No. 72A-3 (July 31,
1973), Report No. 42]1.5/ However, the Council has made it clear that in
addition to determining those issues specifically included in the particular
question submitted, an arbitrator may extend his award to issues which

3/ The agency requested and the Council granted, pursuant to section
2411.47(f) of the Council's rules of procedure, a stay of the award pending
determination of the appeal.

4/ The agency took exception only to part "B" of the arbitrator's award.

5/ This is consistent with the practice of courts in the private sector.
E.g., Local 791, International Union of Electrical, Radio & Machine Workers,
AFL-CIO v. Magnavox Company, 286 F.2d 465 (1961); Kansas City Luggage &
Novelty Workers Union, Local 66, AFL-CIO v. Neevel Luggage Manufacturing
Company, 325 F.2d 992 (1964); and Lee v. Olin Mathieson Chemical Corporation,
271 F. Supp. 635 (1967). See also, 0. Fairweather, Practice and Procedure
in Labor Arbitration 359-60 (BNA 1973).
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necessarily arise therefrom.6/ Further, in Pacific Southwest Forest and
Range Experiment Station, Forest Service, Department of Agriculture and
American Federation of Government Employees, Local 3217 (Meyers, Arbitra-
tor), FLRC No. 75A-4 (Mar. 18, 1976), Report No. 101, the Council stated
that "if there is not a submission agreement with a precise issue, an
arbitrator in the Federal sector has unrestricted authority to pass on any
dispute presented to him so long as it is within the confines of the collec-
tive bargaining agreement,"l/ and that "even when the parties have entered
into a submission agreement, the Council . . . will construe an agreement
broadly with all doubts resolved in favor of the arbitrator when a question
is presented to the Council as to whether an arbitrator exceeded his
authority in a particular matter."8/ 1In Pacific Southwest, wherein the
parties entered into a submission agreement, the Council indicated that in
the course of making a determination as to whether the arbitrator exceeded
his authority, it would carefully examine the entire record in the case,
including the transcript of the proceedings before the arbitrator. 1In
Pacific Southwest the Council found after examining the record and the
transcript and the manner in which the parties had framed their submission
agreement, that the parties had not reached total agreement on a precise
issue submitted to arbitration. Thus, the Council found that the arbitra-
tor had not exceeded his authority when he fashioned an award which was
consistent with the "underlying" issue in the case.d

6/ Long Beach Naval Shipyard and Federal Employees Metal Trades Council
(Steese, Arbitrator), 3 FLRC 83 [FLRC No. 74A-40 (Jan. 15, 1975), Report

No. 62]; Small Business Administration and American Federation of Government
Employees, Local 2532 (Kleeb, Arbitrator), 2 FLRC 262 [FLRC No. 73A-44

(Nov. 6, 1974), Report No. 60]; American Federation of Government Employees,
Local 12 (AFGE) and U.S. Department of Labor (Jaffee, Arbitrator), 1 FLRC
479, 485, n. 11 [FLRC No. 72A-3 (July 31, 1973), Report No. 42].

7/ Pacific Southwest Forest and Range Experiment Station, Forest Service,
Department of Agriculture and American Federation of Government Employees,
Local 3217 (Meyers, Arbitrator), FLRC No. 75A-4 (Mar. 18, 1976), Report
No. 101, at 6-7 of the Council's decision.

8/ Id. at 8.

9/ In that case the question submitted to the arbitrator was whether agency
management had violated the parties' agreement, specifically Article 8, by
the selection process it used to fill various positions. The arbitrator
found that management had not violated Article 8, but that it had violated
another provision of the agreement by failing to meet and consult with the
union with respect to certain personnel practices before him. The Council
sustained the arbitrator's award, finding that since the parties had failed
to agree on a precise issue and since, in the arbitration hearing, both the
parties and the arbitrator had expressed concern about an "underlying' issue of
a management practice contrary to the agreement, the arbitrator had not
decided an issue not before him and, therefore, had not exceeded his authority.
As to the reference to Article 8, the Council concluded that the manner in

(Continued)
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In the present case, the parties were precise in their formulation of the
stipulated issue.lg/ That is, the question submitted to the arbitrator was

straightforward and unequivocal:

Is the Agency in compliance with Article 47 of the current PATCO-FAA
agreement and with FAA Order 4665.3A as respects the adequacy of

(Continued)

which the parties framed their submission agreement gave rise to the
inference that the words used therein were meant to be attention calling

rather than issue limiting.

10/ 1In his award the arbitrator stated that "[t]he parties stipulated the
issue." TFurther, the Council notes that at the beginning of the arbitration

hearing the following discussion took place:

[ARBITRATOR]: At this point I would ask is there a submission agree-
ment, a precise issue the arbitrator has to resolve? Have you agreed

on one?

[AGENCY REPRESENTATIVE]: We have a hand-drafted submission.

[ARBITRATOR]: . . . Let me read the issue into the record and I
ask you to stipulate if this is the precise issue the arbitrator must
resolve.

Is the Agency in compliance with Article 47 of the current PATCO-FAA
agreement and with FAA Order 4665-3A.

[AGENCY REPRESENTATIVE]: That should be .3A.
[ARBITRATOR]: Let's correct that. That number is 4665.3A.

As respects the adequacy of parking accommodations provided for the
bargaining unit members at Seattle-Tacoma air traffic control tower.

If not, what is the appropriate remedy--off the record.
(Discussion off the record.)
[ARBITRATOR]: Back on the record.

I ask bth counsel is this the issue as I have read it into the record
that arbitrator must resolve?

[UNION REPRESENTATIVE]: Yes, Mr. Arbitrator.
[AGENCY REPRESENTATIVE]: Yes, Mr. Arbitrator.

Transcript of the Arbitration Proceedings, ANW 76-SEA at 11-12.
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parking accommodations provided for the bargaining unit members at
Seattle-Tacoma air traffic control tower?

The arbitrator's answer to that question was equally straightforward:

The Agency is in compliance with Article 47 of the current PATCO-FAA
agreement and with FAA Order 4665.3A as respects the adequacy of
parking accommodations provided for the bargaining unit members at
Seattle-Tacoma air traffic control tower.

Thus, the parties, in their stipulation of the issue, specified the issue
before the arbitrator as whether the agency was in compliance with Article 47
of the negotiated agreement and with FAA Order 4665.3A regarding the
adequacy of parking accommodations provided bargaining unit members at the
Seattle-Tacoma air traffic control tower. When the arbitrator answered

that precise issue, concluding that the agency was in compliance with
Article 47 of the agreement and with FAA Order 4665.3A regarding the ade-
quacy of parking accommodations, the arbitrator had decided the issue
submitted to him and his authority ended. By then going on to direct the
agency to provide for a security fence, additional lighting, and a protective
barrier in the FAA parking lot, the arbitrator exceeded the scope of the
authority conferred upon him by the parties in submitting the matter to
arbitration. Moreover, nothing in the record before the Council, including
the transcript of the proceedings before the arbitrator, indicates that
there existed an "underlying" issue which the arbitrator may have been
resolving in his formulation of Part B of his award. While there are numer-
ous references throughout the transcript to the security and lighting of

the lot, there is nothing therein to indicate that these references are
anything more than testimony elicited for the purpose of resolving the
precise issue submitted to the arbitrator of whether the agency was in
compliance with Article 47 of the negotiated agreement and FAA Order 4665.3A
with respect to the adequacy of the lot.

Conclusion

For the foregoing reasons, we conclude that the arbitrator exceeded his
authority by directing the agency to provide for a security fence, additional
lighting, and a protective barrier in the FAA parking lot. Accordingly,
pursuant to section 2411.37(b) of the Council's rules of procedure, we modify
the arbitrator's award by striking Part "B" thereof. As so modified, the
award is sustained and the stay of the award is vacated.

By the Council.

Mot 13 et

Henry B. Frazier IIJ/
Executi Director

Issued: January 27, 1978
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FLRC No. 77A-58

National Treasury Employees Union and Bureau of Alcohol, Tobacco and Firearm,
Department of the Treasury. The dispute involved the negotiability of a
union proposal that in effect would require, when the agency decides to sus-
pend an employee for 30 days or less and if the union invokes an arbitration
procedure to determine whether the suspension is imposed for just cause, the
suspension would be stayed pending the outcome of the arbitration procedure,

Council action (January 27, 1978). The Council concluded that the union's
proposal would so unreasonably delay and impede management's reserved right
under section 12(b)(2) of the Order to discipline employees as to negate
that right. Accordingly, the Council held that the agency's determination
of nonnegotiability was proper and, pursuant to section 2411.28 of the
Council's rules, sustained that determination.
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UNITED STATES
FEDERAL LABOR RELATIONS COUNCIL
WASHINGTON, D.C. 20415

National Treasury Employees Union
(Union)
and FLRC No. 77A-58

Bureau of Alcohol, Tobacco and
Firearms, Department of the Treasury

(Activity)

DECISION ON NEGOTIABILITY ISSUE

Union Proposal

The union proposal [set out in full in the appendix to this decision] in
effect would require that, when the agency decides to suspend an employee
for 30 days or less and if the union invokes an arbitration procedure to
determine whether the suspension is imposed for just cause, the suspension
will be stayed pending the outcome of the arbitration procedure.

Agency Determination

The agency head determined that the proposal to stay suspensions is
nonnegotiable because it would essentially preclude the agency from
effecting disciplinary actions and would negate management's reserved
rights under section 12(b) of the Order.

Question Here Before the Council

The question is whether the proposal is nonnegotiable under section 12(b) (2)

of the Order.l/

1/ Section 12(b) (2) of the Order provides in relevant part:

Sec. 12. Basic provisions of agreements. Each agreement between
an agency and a labor organization is subject to the following
requirements --

(Continued)
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Conclusion: The proposal would negate management's right to discipli?e
employees under section 12(b) (2) of the Order. Therefore, the agency's
determination of nonnegotiability was proper and3 pursuant to section 2411.2§
of the Council's rules and regulations, is sustained.

Reasons: The agency contends that the proposed arbitration procequre under
consideration here would effectively preclude management from taking action
in suspension cases until several months after the agency had reached the
decision to suspend an employee and that this would have the effect of so
unreasonably delaying the exercise of its management right to discipline
employees as to negate that right.Z/

The union counters that the arbitration procedure included in its proposal
is an "expedited" procedure, which 'contemplates' timely resolution of cases
processed under its terms and would not, therefore, cause unreasonable delay.
In support of this contention, the union points to specific features of the
procedure designed to accelerate the arbitration process.=

(Continued)

(b) management officials of the agency retain the right, in accordance
with applicable laws and regulations --

(2) . . . to suspend, demote, discharge, or take other disciplinary
action against employees.

In view of our decision herein it is unnecessary to consider the remaining
contention of the agency concerning the negotiability of the proposal.

2/ 1In support of its position that the proposal in this case would involve
unreasonable delay in processing suspension cases, the agency refers to the
one-year average time involved in processing disciplinary cases under
allegedly similar arbitration procedures contained in existing agreements i
between the union and .another agency. We make no ruling as to the similarity
of the procedures adverted to by the agency and do not rely on the agency's
assertions or analysis on this point in reaching our decision in this case.

3/ See the following provisions of the proposal in the appendix to this
decision: Article 32, Section 2E 1-2 (initiation of process to select
arbitrator within 5 days of the issuance of agency's final decision on the
proposed suspension); Section 2E 3 (scheduling of arbitration hearing on
first available date); Section 2E 6 (elimination of filing of post-hearing
briefs); and, Section 2E 7 (requirement for issuance of a final decision by
arbitrator within 7 days of close of hearing).
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We disagree with the union's position. While the specific provisions
referred to immediately above may accelerate the arbitration process, they
do not, either individually or in combination, create a discernible time
frame beyond which the arbitration procedure may not extend. More particu-
larly, none of the terms and provisions of the proposed procedure requires
the arbitration process to begin, proceed, or end within any definite time
limits whatsoever. Consequently, the proposed procedure does not establish
an arbitration process which would necessarily be expeditiously concluded

as claimed by the union. Rather, the proposed procedure establishes an
arbitration process of indefinite duration. For example, while the proposed
arbitration procedure provides that an arbitration hearing shall.be scheduled
on the "first available date," there is no requirement that a hearing date
actually be scheduled within a definite time period from the date the
proposed arbitration procedure is invoked; and, while the proposed procedure
requires the issuance of a final decision by the arbitrator within 7 days

of the close of the hearing, there is no requirement that the arbitration
hearing itself be completed within a specific time, thus rendering the 7-day
requirement for issuance of a final decision relatively meaningless in
defining or controlling the length of time to process cases under the union's
proposed procedure.

In deciding that such a proposal is nonnegotiable under section 12(b) (2), we
rely particularly o? two prior Council decisions. In its decision in VA
Research Hospltal the Council established the standard that section 12(b) (2)
of the Order does not preclude the negotiation of procedures which management
will follow in exercising its retained rights to decide and act in matters
covered by that section, as long as those procedures do not negate management's
reserved authority by unreasonably delay1n§ or impeding the exercise of that
authority. In a later decision in Blalne, the Council, applying this

general standard, found a union proposal for a promotion procedure nonnego-
tiable because the procedure, by failing to establish any "precise and

readily definable limitation' before the personnel actions were taken by

the agency, would create the potential for significant delays in filling
vacancies.®/ The Council determined that these delays would be so unreason-
able as to negate management's reserved authority under section 12(b) (2) of

the Order, thereby violating that provision.

4/ Veterans Administration Independent Service Employees Union and Veterans
Administration Research Hospital, Chicago, Illinois, 1 FLRC 227, 230 [FLRC
No. 71A-31 (Nov. 22, 1972), Report No. 31].

5/ Local 63, American Federation of Government Employees, AFL-CIO and

Blaine Air Force Station, Blaine, Washington, 3 FLRC 75 [FLRC No. 74A-33
(Jan. 8, 1975), Report No. 61]. 1In that case the union proposal would have
prevented management from filling any vacancy on a permanent basis, when a
formal grievance is filed under the agency grievance procedure, until the
grievance is finally resolved or until an employee has exercised any of his
statutory or mandatory placement rights, whichever occurs first.

6/ 1d. at 79.
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The Council's decisions in both VA Research Hospital and Blaine make clear
that management's authority under section 12(b) (2) includes the right to act
in the matters reserved under that section without unreasonable delay. As
noted above, the union's proposed arbitration procedure under consideration
in this case would result in potential delays of indefinite duration since
the procedure does not precisely define and limit the time to process cases
through arbitration before management can act to implement its decisions to
take disciplinary action. Delay of indefinite duration is, under the
circumstances of this case, unreasonable and interferes with management's
right to take prompt, timely action in a matter specifically reserved to it
under the Order, namely the right to take prompt, timely disciplinary action,
Stated otherwise, the union's proposed procedure here would so unreasonably
delay and impede the exercise of the reserved right to suspend employees
as to negate that right and, hence, violates section 12(b)(2) of the Order.

Accordingly, the proposal is nonnegotiable.

By the Council.

Henry gg Frazier I
ExecutiVe Director

Attachment:

APPENDIX

Issued: January 27, 1978
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UNION PROPOSAL APPENDIX

Article 32, Section 2

When the Employer proposes to suspend an employee for thirty (30) days
or less, the following procedures will apply:

A.

The Employee [sic] will provide the affected employee with fifteen
(15) days advance written notification of the proposed suspension;

Upon request in writing an employee will, in any disciplinary
action, be furnished a copy of that portion of all written docu-
ments which contain evidence relied on by the Employer which form
the basis for the proposed action. An affected employee will be
granted a reasonable amount of official time for reviewing material
relied on by the Employer to support the reasons in the notice and
for furnishing affidavits in support of the answer.

The employee may file a written reply to the notification provided
that the reply must be received by the Employer prior to the end
of the fifteen (15) day notice period; and

After receipt of the reply or termination of the notice period,
the Employer shall issue a final decision to the employee.

Within five (5) days of the Employer's final decision, the Union
may invoke the following expedited arbitration procedure:

1. Upon receipt of such notice, the Employee [sic] shall request
from the FMCS a list of arbitrators, and the suspension shall
be stayed.

2. Upon receipt of the list, the Employer and the Union, in that
Order, shall strike names from the list and the arbitrator so
selected shall be notified.

3. A hearing shall be scheduled on the first available date to
determine whether the suspension has been imposed for just
cause.

4. The burden of proof shall be that of substantial evidence.

5. The arbitrator's expenses shall be borne equally by the
parties. '

6. The submission of briefs in lieu of closing arguments shall
not be permitted. Either side, or both, may request the
recording of a transcript, but the cost thereof shall be
borne by the party so requesting unless the request is mutual,
in which case the cost shall be shared equally.

7. The Arbitrator's decision shall be rendered within seven (7)
days of the close of the hearing, and shall be final and
binding on the parties. The award may affirm, reverse or
modify the Employer's decision.
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FLRC No. 77a-106

American Federation of Government Employees, Local 2953, AFL-CIO and
Nebraska National Guard. The dispute involved the negotiability of a union
proposal concerning the reduction in force retention standing of National
Guard technicians. The agency determined that the proposal was nonnegotiable
because it conflicted with an agency regulation for which a "compelling need"
existed within the meaning of section 11(a) of the Order and Part 2413 of the
Council's rules. The agency also denied the union's request for an exception
to the subject regulation; and the union appealed to the Council.

Council action (February 14, 1978). The Council concluded that a '"compelling
need" existed within the meaning of section 11(a) of the Order and Part 2413
(section 2413.2(d)) of the Council's rules for the agency regulation in
question to bar negotiations on the union's conflicting proposal. Accordingly,
the Council held that the agency determination that the union's proposal was
nonnegotiable was proper and, pursuant to section 2411.28 of its rules and
regulations, sustained that determination.

182




UNITED STATES
FEDERAL LABOR RELATIONS COUNCIL
WASHINGTON, D.C. 20415

American Federation of Government
Employees, Local 2953, AFL-CIO

(Union)

and FLRC No. 77A-106

Nebraska National Guard

(Activity)

DECISION ON NEGOTIABILITY ISSUE

Union Proposal

In establishing reduction-in-force retention rosters of technicians,
the procedure should provide that the length of technician service
be the primary factor in determining RIF retention standing; and

the technician performance rating would be the second criterion; and,
the length of Federal service would be used as a tie breaker if the
first two ranking factors did not differentiate between technicians.

Agency Determination

The Department of Defense determined that the union's proposal, concerning
the reduction in force (RIF) retention standing of National Guard
technicians,l is nonnegotiable because it would make technician seniority
the primary factor in determining RIF retention standing and thereby con-
flicts with the National Guard Bureau (NGB) regulation establishing RIF
procedures for National Guard technicians.2/ The agency further determined
that a "compelling need" exists for its regulation within the meaning of
section 11(a) of the Order and Part 2413 of the Council's rules. The
agency denied the union's request for an exception to the regulation.

1/ National Guard technicians are employed pursuant to the National Guard
Technicians Act of 1968, 32 U.S.C. § 709 (1970), in full-time civilian
positions to administer and train the National Guard and to maintain and
repair the supplies issued to the National Guard or the armed forces. Such
technicians must, as a condition of their civilian employment under the Act,

become and remain members of the National Guard (i.e., in a military capacity)

and hold the military grade specified for the technician position pursuant
to 32 U.S.C. § 709(b) and (e).

2/ The NGB regulation, Technician Personnel Manual (TPM) 351, provides in
essence that RIF retention standing is based on a composite measurement of
technician performance and related military performance. Technician sen-

iority is utilized, however, only as a tie breaker when competing techniciaus

have otherwise equal retention standing.
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Question Here Before the Council

The question is whether a 'compelling need" exists within the meaning of
section 11(a) of the Order3/ and Part 2413 of the Council's rules,ﬁ/ for
the NGB regulation concerning RIF procedures for National Guard technicians.

3/ Section 11(a) of the Order as amended provides in relevant part, as
follows:

An agency and a labor organization that has been accorded exclusive
recognition, through appropriate representatives, shall meet at
reasonable times and confer in good faith with respect to personnel
policies and practices and matters affecting working conditiomns, so
far as may be appropriate under . . . published agency policies and
regulations for which a compelling need exists under criteria
established by the Federal Labor Relations Council and which are
issued at the agency headquarters level or at the level of a primary
national subdivision; . . . and this Order.

4/ 5 CFR Part 2413.

§ 2413.2 Illustrative criteria.

A compelling need exists for an applicable agency policy or regulation
concerning personnel policies and practices and matters affecting
working conditions when the policy or regulation meets one or more of
the following illustrative criteria:

(a) The policy or regulation is essential, as distinguished from
helpful or desirable, to the accomplishment of the mission of the
agency or the primary national subdivision;

(b) The policy or regulation is essential, as distinguished from
helpful or desirable, to the management of the agency or the primary
national subdivision;

(c) The policy or regulation is necessary to insure the maintenance
of basic merit principles;

(d) The policy or regulation implements a mandate to the agency or
primary national subdivision under law or other outside authority,
which implementation is essentially nondiscretionary in nature; or

(e) The policy or regulation establishes uniformity for all or a
substantial segment of the employees of the agency or primary
national subdivision where this is essential to the effectuation
of the public interest.
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Opinion

Conclusion: A "compelling need" exists within the meaning of section 11(a)
of the Order and Part 2413 (Section 2413.2(d)) of the Council's rules for
the NGB regulation concerning RIF procedures for National Guard technicians.
That is, the regulation implements a mandate to the agency or pfimary

iy, national subdivision under law, which implementation is essentially non-
discretionary in nature. Thus, the agency determination that the proposal

is nonnegotiable was proper and, pursuant to section 2411.28 of the Council's
rules and regulations, is sustained.

Reasons: The proposal here in dispute would, in effect, substitute a RIF
J retention system based primarily on technician seniority for the existing
RIF retention system, established by TPM 351, which is based on technician
and related military performance, and permits the use of technician senior-
0 ity only to break ties. 1In this regard, the proposal here in dispute bears
d no material difference from the one to establish seniority as the primary
factor in the determination of technician displacement rights which the
Council held nonnegotiable in the Adjutant General, State of Kentucky and
ﬁ Adjutant General, State of Wyoming case.2/ In that case the Council found
that the proposal conflicted with a NGB regulation (Technician Personnel
Pamphlet 910) for which a "compelling need" existed under section 2413.2(d)
of the Council's rules. While the regulation involved in the present case,
TPM 351, superseded Technician Personnel Pamphlet 910, TPM 351 does not
differ in any material respects from its predecessor with regard to the
calculation of RIF retention standing and the utilization of technician
seniority.

i

) Accordingly, for the reasons more fully set out in the Adjutant General,

- State of Kentucky and Adjutant Generaly State of Wyoming case, we find that
a "compelling need" exists for TPM 351 to bar negotiations on the union's
conflicting proposal under section 11(a) of the Order and section 2413.2(d)
of the Council's rules. Thus, we find that the agency determination that
the proposal is nonnegotiable must be sustained.

By the Council.

(2 .‘\ C ¢ m .

arold D. Kessler
Acting Executive Director

Issued: February 14, 1978

5/ National Association of Govermment Employees, Local R5-100 and Adjutant
Eéneral, State of Kentucky and National Association of Govermment Employees,
Local R14-76 and Adjutant General, State of Wyoming, FLRC No. 76A-109

(July 20, 1977), Report No. 132.
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FLRC No. 77A-29

Federal Aviation Administration, Department of Transportation and Professiong]
Air Traffic Controllers Organization (Eigenbrod, Arbitrator). The arbitrator
sustained the grievance concerning the agency's reprimand of the grievant
for accepting a reduced air fare from an airline. In his award, the arbi-
trator held that the disciplinary action involved was not for just cause and
directed that the reprimand be removed from the grievant's personnel folder.
The Council accepted the agency's petition for review of the arbitrator's
award insofar as it alleged that the award violated Executive Orde<ns1:XMLFault xmlns:ns1="http://cxf.apache.org/bindings/xformat"><ns1:faultstring xmlns:ns1="http://cxf.apache.org/bindings/xformat">java.lang.OutOfMemoryError: Java heap space</ns1:faultstring></ns1:XMLFault>